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IN THE SUPREME COURT OF THE STATE OF IDAHO
Citibank (South Dakota) N.A.,
Plaintiff/Respondent
VS

.

SUPREME COURT
NO. 35053
-

Miriam G. Carroll,

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Second Judicial District
of the State of Idaho, in and for the County of Idaho.
HONORABLE John Bradbury

Miriam G. Carroll

lo4 .bG&n

bays

Kamiah, ID 83536
Sheila R. Schwager
Attorney at Law
P.O. Box 1617
Boise, ID 83701-1617
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LEWIS

ClTlBANK (SOUTH DAKOTA) N.A.,
Case No.

C v 300.5 -

153

Plaintiff,
COMPLAINT
VS .

MIRIAM G CARROLL,

I

Defendant.

COMES NOW the Plaintiff above named and for cause of action
against the Defendant, complains and alleges as follows:

I
That the Plaintiff is now and at all times pertinent hereto was a foreign
corporation with its principal place of business located outside Idaho.

This communication is from a debt collector, the purpose of which is to collect a debt: any information
obtained may be used for that purpose.

COMPLAINT

-

1

-

:.

.. ..
,

.

t

.
i

- .

S

That the ~efendantat all times pertinent hereto was a resident of the County of
LEWIS, State of Idaho.

That the Plaintiff is the owner of an account obligation or debt receivable
originally owed by the Defendant to Citi Cards, account # xxxx-xxxx-xxxx-2596, which
principal account balance currently totals $24,567.91.

That said account was due and payable within thirty (30) days after receipt of a
statement of account.

That Defendant is in breach of said Account Agreement by reason of their failure
to make all required monthly payments in a timely fashion. As a result of such breach,
Plaintiff has declared the entire amount due and payable in full.

VI
That the Plaintiff, by reason of Defendant's failure to pay the account above
stated, has been required to retain the services 'of counsel and has retained the firm of
Wilson & McColl to prosecute this action. Further, that should Plaintiff be successful in
this action, that Defendant, in addition to being responsible for Plaintiffs costs incurred
herein, should be responsible for Plaintiffs reasonable attorney's fees incurred herein
pursuant to Idaho Code § 12-120(3). That a reasonable attorney's fee, should this
action be uncontested, is the sum of $630.00; and further, that should said action be
This communication is from a debt collector, the purpose of which is to collect a debt; any information
obtained may be used for that purpose.

COMPLAINT

-

2

contested, the sum of $135.00 per hour for time expended on Plaintiffs behalf is a
reasonable attorney's fee herein.
WHEREFORE, Plaintiff prays for judgment against the Defendant as follows:
1. For the sum of $24,567.91;
2. For Plaintiffs reasonable attorney's fees incurred herein pursuant to Idaho
Code § 12-120(3), in the amount of $630.00, should this matter be uncontested;
otherwise, the sum of $135.00 per hour for the time expended on behalf of Plaintiff
herein, should said action be contested;
3. For Plaintiffs costs incurred herein; and,
4. For such other and further relief as to the Court may appear just.
DATED This

/?

day of September, 2005.
WILSON McCOLL & RASMUSSEN

This communication is from a debt collector. the purpose of which is to collect a debt; any information
obtained may be used for that purpose.

COMPLAINT
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MRSON
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Hlwle Kinzer
Attorney for Plaintiff
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LEWIS
CITIBANK (SOUTH DAKOTA), N.A.,

)

1

Plaintiff,
VS.

MIRIAM G. CARROLL,

)
)
)

Defendant.

Case No.CV-2005-153
ORDER GRANTING
CHANGE OF VENUE TO
IDAHO COUNTY

Upon reading the Stipulation of the parties and good cause appearing therefor;

IT IS HEREBY ORDERED That change of venue be granted; and the Clerk of the
District Court is hereby directed to transfer the records, pleadings and file in the above entitled
matter to the Clerk of the District Court for Idaho County.
DATED

hi&-? day of January, 2006.

-v
JUDGE

ORDER TO CHANGE VENUE TO IDAHO COUNTY - 1

STATE OF IDAHOsS
Countv o t Lawla
I hekb certitytllarlhe Instrument to vrhlchlhls
ConltcatcYsaltlxod is a true and correct copy otths
or#gin,l on flleandof record in my oifice
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JEFFREY M WILSON, ISB No. 1615
LISA 8.RASMUSSEN, ISB No. 4931
WILSON McCOLL & RASMUSSEN
420 W. Washington
P.O. Box 1544
Boise, ID 83701
Telephone: 208-345-9 151
Facsimile: 208-384-0442
Attorneys for Plaintiff
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

P

CITIBANK (SOUTH D A K O T A ) N ~
Plaintiff

1
vs.

1

MIRIAM G CARROLL,

)

--

Case No. CV2006-37067
ENTRY AND ORDER OF DEFAULT

i

Defendant.

-

--

1

IT APPEARING That the Defendant herein was duly and regularly served with process
and having failed to appear and plead to the Complaint on file herein, and it further appearing
from the Affidavit of JEFFREY M. WILSON that the above named Defendant is not in the
military services of the United States of America, as defined by Section 101(1) of the
Sewicemembers Civil Relief Act (SCRA), nor is said Defendant a minor or incompetent person.
IT IS THEREFORE ORDERED That the default of said Defendant may be entered
according to law.
DATED This/ b d a y of March, 2006.

ENTRY AND ORDER OF DEFAULT - 1 -
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CERTIFICATE OF SERVICE

&11.

I HEREBY CERTIFY that on the
day of March, 2006, I mailed a true and
coxect copy of the foregoing ORDER FOR DEFAULT by regular United States mail with the
correct postage affixed thereon addressed to:
JEFFREY M. WILSON
LISA B. RASMUSSEN
WILSON McCOLL & RASMUSSEN
P.O. BOX 1544
BOISE, ID 83701
Miriam G Carroll
Hcl 1 Box 366
Kamiah ID 83536-9410

/

-

ENTRY Ah'D ORDER OF DEFAULT -2. -

i

MAR 1 6 2008

JEFFREY M. WILSON, ISB No. 1615
LISA B. RASMUSSEN, ISB No. 4931
WILSON McCOLL & RASMUSSEN
420 W. Washington
P.O. Box 1544
Boise, ID 83701
Telephone: 208-345-915 1
Facsimile: 208-384-0442
Attomcys for Plaintiff

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA) N.A.,
)

Plaintiff,
)

Case No. CV2006-37067

VS.

)

MIRIAM G CARROLL,

JUDGMENT

Defendant.

IN THIS ACTION, The Defendant, Miriam G Carroll, having been regularly served with
process and having failed to appear and plead to Plaintiffs Complaint on file herein as required
by law, the address most likely to give Defendant notice being Hcl l Box 366, Kamiah ID 835369410, and the default of the said Defendant having been entered herein, and the matter coming on
regularly to be heard, the Court being fully advised in the premises;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that said Plaintiff have and
recover from the Defendant judgment as follows:
Principal
Costs
Attorney's fees
Payments made since complaint filed
Total judgment

JUDGMENT - 1

Said judgment in the amount of $25,334.91 to bear interest at the statutory rate from the date
hereof.
DATED This

&day of March, 2006
JOHN BRADBURY
Judge
CERTIFICATE OFSERVICE

I HEREBY CERTIFY that on the h e o f March. 2006, I mailed a trne and correct
copy of the foregoing JUDGMENT by regular United States mail with the correct postage affixed
thereon addressed to:
JEFFREY M. WILSON
LISA B. RASlClUSSEN
WILSON McCOLL & RASMUSSEN
P.O. BOX 1544
BOISE, ID 83701
Miriam G Carroll
Hcl 1 Box 366
Karniah ID 83536-9410

KATHY JOHNSON
DEPUTY CLERK

JUDGMENT - 2

!DM0COUNT' DISTRICT COURT
FILED

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA) N.A
Plaintiff,

Case No. CV-2006-37067

vs .
ORDER

MIRIAM G. CARROLL
Defendant,

Having heard the evidence presented to this court Re: Defendant's Motion
to set aside Default Judgment, this court orders that the Defendant's Motion to
set aside Default Judgment is GRANTED. The Default Judgment is hereby SET
ASIDE, and entry of the Default Judgment is SET ASIDE.

l D N 0 COUNTY DISTRICTCOURT
FILED
O.CLOCI(~M.

11~d;54

Miriam G. Carroll
HC-11 BOX366
Kamiah, ID 83536
208-935-7962
Defendant, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN ANF FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA) N.A.,
Plaintiff,
vs.

MIRIAM G. CARROLL,
Defendant,

)
)
)
)
)
)
)
)
)

Case No. CV-2006-37067
ANSWER TO COMPLAINT

COMES NOW the Defendant, Miriam G. Carroll, and answers the
complaint against her as follows:
1. That the plaintiff is now and at all times pertinent hereto was a foreign
corporation with its principle place of business located outside Idaho.
ANSWER: To the best knowledge of the Defendant, this is true.
2. That the defendant at all times pertinent hereto was a resident of the
County of LEWIS, State of Idaho.
ANSWER: The defendant is not, and has not, been a resident of

ANSWER TO COMPLAINT

Pg 1 of 5

:i?a

LEWIS County, State of Idaho. The Defendant is a resident of IDAHO
County, State of Idaho.
3. That the Plaintiff is the owner of an account obligation or debt receivable

originally owed by the Defendant to Citi Cards, account # xxxx-xxxx-xxxx2596, which principle account balance currently totals $24,576.91
ANSWER: Denied
4. That said account was due and payable within thirty (30) days after receipt
of a statement of account.
ANSWER: Denied
5. That Defendant is in breach of said Account Agreement by reason of their
failure to make ail required monthly payments in a timely fashion. As a
result of such breach, Plaintiff has declared the entire amount due and
payable in full.
ANSWER: The Defendant denies that she is in breach of the
agreement.
6. That the Plaintiff, by reason of Defendant's failure to pay the account

above stated, has been required to retain the services of counsel and has
retained the firm of Wilson, McColl & Rasmussen to prosecute this action.
ANSWER: The Defendant denies that she has failed to pay the account
above stated. The Defendant also denies that the Plaintiff has been
required to retain the services of counsel.

ANSWER TO COMPLAINT Pg 2 of
5
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The Defendant asserts that the Plaintiff comes to this court with "dirty
hands", and makes the following counterclaims:
A. That on or about the 28th day of December, 2004, the Defendant
sent a letter conforming to the requirements of the Truth In Lending
Act [TILA], specifically Title 15 USC 3 1666(D)(b)(4) and Title 12
CFR § 226.13(a)(4), and 226.13(b)(l), (2) and (3), regarding the
Defendant's belief that the statement of December 16'~,2004 was
inaccurate.
B. That Citibank received this letter on or about the 3rdday of January,
2005 at the address indicated by Citibank for billing disputes.
C. That more than 90 days have passed and Citibank has failed to act
in accordance with Title 15 USC 3 1666(D)(a)(b)(i) or (ii), and Title
12 CFR 3 226.13(~)(1)and (2)

D. That on or about the 7'hday of January, 2005, Citibank closed the
Defendant's account in violation of Title 15 USC § 1666(c)(i), and
Title 12 CFR 3 226.13(d)(l)
E. That on or about the 13'~day of May, the Defendant pulled a credit
report from Experian, and found that Citibank had made an adverse
credit report in violation of Title 15 USC 3 1666(a)(2) and Title 12
CFR 3 226,12(d)(2).
F. That on or about the 3rdday of June, 2005, the Defendant sent a
letter to Citibank requesting that Citibank correct the errors on the
Defendant's credit report.

ANSWER TO COMPLAINT Pg 3 of-!.
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G. That Citibank received this letter on or about the gthday of June,

2005, and has failed to correct its errors as required by law.
H. That Citibank had also failed to indicate to Experian that the
account was in dispute as required by Title 15 USC § 1666(b) and
Title 12 CFR 5 226.13(g)(4)(i), and has also violated the Fair Credit
Reporting Act [FCRA], Title 15 USC § 1681(a), and §1681c(e)(f)
I. That Citibank then proceeded to collections against the Defendant
in violation of Title 12 CFR § 226.1 3(d)(l).
J. That the Defendant has acted within the law, specifically, Title 12

CFR § 226,13(d)(l), and within the agreement with Citibank by
withholding the disputed amount until Citibank complied with its
responsibilities under TILA.

WHEREFORE, Defendant prays that this Court will:
1. Dismiss Plaintiff's Complaint with prejudice;
2. Award Defendant its fees and costs;
3. Award such further relief as the Court deems appropriate.

Dated this &%ay

p!:-,

of April, 2006

?

Miriam G. Carroll, Defendant in propria persona

ANSWER TO COMPLAINT Pg 4 of 5
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CERTIFICATE OF MAILING
I, Miriam G. Carroll, do hereby certify that I mailed a true and correct copy
of the ANSWER TO COMPLAINT to the Plaintiff by Certified Mail #7005 1160
0002 7630 1940 on this 2 $ E U day of April, 2006 at the following address:
Lisa B. Rasmussen
Wilson, McColl & as muss en
420 W. Washington
P.O. Box 1544
Boise, ID 83701

Miriam G. Carroll

ANSWER TO COMPLAINT Pg 5 of 5
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)AH0 COUNTY DISTRICT COURT

JEFFREY M. WILSON, ISB No. 1615
LISA B. RASMUSSEN, ISB No. 4931
WILSON McCOLL & RASMUSSEN
420 W. Washington
P.O. Box 1544
Boise, Idaho 83701
Telephone: 208-345-9151
Attorneys for Plaintilf

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

1
1
1
1

CITIBANK (SOUTH DAKOTA) N.A.,
Plaintiff,
VS.

)

Case No. CV2006-37067
REPLY TO COUNTERCLAIM

1
1

MIRLAM G CARROLL,

1

Defendant.

COMES NOW the Counter-Defendant, Citibank (South Dakota) N.A., and replies to the
Counter-Claim herein as follows:
Counter-Defendant denies each and every allegation of the counterclaim.
DATED this -day of May, 2006.
WILSON McCOLL & RASMUSSEN

By
LISA B. RASMUSSEN
Attorney for Plaintiff

REPLY TO COUNTERCLAIM - 1

CERTIFICATE OF MAILING

a

1 HEREBY CERTIFY that on the
day of May, 2006, I mailed a true and correct
copy of the foregoing REPLY TO COUNTERCLAIM by regular United States mail with the
correct postage affixed thereon addressed to:

Miriam G. Carroll
HC 11 Box 366
Kamiah, TD 83536-9410

REPLY TO COUNTERCLAIM - 2
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JEFFREY M. WILSON, ISB No.1615
LISA B. RASMUSSEN, ISB No.4931
WILSON, McCOLL & RASMUSSEN
420 W. Washington
P.O. Box 1544
Boise, Idaho 83701
Teleuhone: 208-345-915 1
Attorneys for Plaintiff

...

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITDBANK (SOUTH DAKOTA) N.A.,
Plaintiff,

)
)

j

Case No. CV2006-37067

1
VS.

)
)
)

MlRlAM G CARROLL,

Defendant.

ORDER AMENDING
COMPLAINT

1
1
1

The above matter having come before this Court upon the Motion to Amend Complaint,
and good cause appearing;

IT IS HEREBY ORDERED that the pleadings in this matter are amended to reflect the

xh

status of the Plaintiff as a national lpqk.

DATED this &ay

ORDER - 1
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,2006,
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JEFFREY M. WILSON, ISB No.1615
WILSON & McCOLL
420 W. Washington
P.O. Box 1544
Boise, Idaho 83701
Telephone: 208-345-9151
Attorneys for Plaintiff

JUN 2 9 2006
ROSE E.GEHRING
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA) N.A.,
Plaintiff,
vs .

1
1
1
1
1

Case No. CV2006-37067
ORDER

)
)
)

MIRLAM G CARROLL,
Defendant.

1

Hearing was had upon the Defendant's Motion to Compel commencing at 9:00 a.m. June
23, 2006. The Defendant appeared in person, the Plaintiff appeared through its counsel via
telephone conference. The court having heard the argument of the parties and having reviewed
this matter, and good cause appearing;
ORDERED AND THIS DOES ORDER that the Plaintiff produce the
IT IS H E ~ B Y
following documents andlor provide the following information, no later than the close of
business July 28,2006:
1. A copy of the underlying account contract;
2. A copy of the account application submitted to Plaintiff;

3. The identity of Plaintiffs record custodian; and,

ORDER - 1

4. Admit or Deny Defendant's Requests to Admit

DATED this 4 a y of

~ & L L

, 2o06

CLERK'S CERTIFICATE OF MAILJNG

I HEREBY CERTIFY that on the @day
of ~+LL
,2006,i mailed a
true and correct copy of the foregoing ORDER by egular United States mail with the correct
postage affixed thereon addressed to:
Jeffrey M. Wilson
Wilson and McColl
P.O. Box 1544
Boise, ID 83701
Miriam G, Carroll
HC 11 Box 366
Kamiah ID 83536

ORDER - 2
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420 W. Washington
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA) N.A.,

I

Plaintiff,
Case No. CV-2006-37067
VS.
AMENDED COMPLAINT
MIRIAM G CARROLL,
Defendant.

1

1

COMES NOW the Plaintiff above named and for cause of action against the Defendant,
complains and alleges as follows:
I
That the Plaintiff is now and at all times pertinent hereto was a national bank with its
principal place of business located outside Idaho.

That the Defendant at all times pertinent hereto was a resident of the County of IDAHO,
State of Idaho.
This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

AMENDED COMPLAINT - 1

That the Plaintiff is the owner of an account obligation or debt receivable originally owed
by the Defendant to Citi Cards, account No. xxxx-xxxx-xxxx-2596, which principal account
balance currently totals $25,334.91.
IV
That said account was due and payable within thirty (30) days after receipt of a statement
of account.

v
That Defendant is in breach of said Account Agreement by reason of their failure to make
all required monthly payments in a timely fashion. As a result of such breach, Plaintiff has
declared the entire amount due and payable in full.
VI

That the Plaintiff, by reason of Defendant's failure to pay the account above stated, has
been required to retain the services of counsel and has retained the firm of Wilson & McColl to
prosecute this action. Further, that should Plaintiff be successful in this action, that Defendant,
in addition to being responsible for Plaintiffs costs incurred herein, should be responsible for
Plaintiffs reasonable attorney's fees incurred herein pursuant to Idaho Code T) 12-120(3). That a
reasonable attorney's fee, should this action be uncontested, is the sum of $630.00; and fbrther,
that should said action be contested, the sum of $135.00 per hour for time expended on Plaintiffs
behalf is a reasonable attorney's fee herein.

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

AMENDED COMPLAINT - 2

WHEREFORE, Plaintiff prays for judgment against the Defendant as follows:
1. For the sum of $25,334.91, together with prejudgment interest thereon;
2. For Plaintiffs reasonable attorney's fees incurred herein pursuant to Idaho Code 3 12120(3), in the amount of $630.00, should this matter be uncontested; otherwise, the sum of
$135.00 per hour for the time expended on behalf of Plaintiff herein, should said action be
contested;
3. For Plaintiffs costs incurred herein; and,
4. For such other and further relief as to ths Court may appear just.
DATED This

I day of July, 2006.

-2

WILSON & McCOLL

V

0 Th Firm

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

AMENDED COMPLAINT - 3

IDAHO COUNTY DISTRICT COURT

ATIL78 vFILED
cLocKA.M.

Miriam G. Carroll
HC-I I Box 366
Kamiah, ID 83536
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona

AU6 15 2008
ROSE E. GEHRll.*ci
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA) N.A.,

)

Plaintiff,

Case No. CV-2006-37067

)
)
)
)

VS.

AMENDED ANSWER TO
COMPLAINT WITH
COUNTERCLAIMS

1

MIRIAM G. CARROLL,

)
)

Defendant,

COMES NOW the Defendant, Miriam G. Carroll, and answers the
complaint against her as follows:
I
The Defendant admits that the Plaintiff is now and at all times pertinent
hereto was a national bank with its principle place of business located outside
Idaho

AMENDED ANSWER TO COMPLAINT WlTH COUNTERCLAIMS Pg 1 of 7
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The Defendant admits that at all times pertinent hereto she was a resident
of the County of ldaho, State of ldaho.

111
The Defendant admits that the Plaintiff is the owner of an account
obligation or debt receivable originally owed by the Defendant to Citi Cards,
account No. xxxx-xxxx-xxxx-2596. The Defendant denies that the current
balance totals $25,334.91.
IV
The Defendant denies that said account was due and payable within thirty
(30) days after receipt of a statement of account. The account is in dispute, and
as such does not become due or payable until the dispute is resolved.

v
The Defendant denies that she is in breach of said Account Agreement.
The Defendant has not failed to make all required monthly payments in a timely
fashion. The Defendant properly notified Citi Cards (Citibank) of a billing error
dispute, and after properly notifying Citi Cards (Citibank) of her right and intention
to withhold payment of the disputed amount under Title 12 CFR 3 226.13(d)(l),
has withheld payment as provided by law.
VI
The Defendant denies that the Plaintiff has been required to retain the
services of counsel, and that such expense is not necessary and that she cannot
be held responsible for such expense.

AMENDED ANSWER TO COMPLAINT WITH COUNTERCLAIMS Pg 2 of 7
I
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The Defendant asserts that the Plaintiff comes to this court with "dirty
hands", and makes the following counterclaims:
COUNTERCLAIMS
1. That on or about the 28thday of December, 2004, the Defendant sent a
letter conforming to the requirements of the Truth In Lending Act [TILA],
specifically Title 15 USC §§ 1666(a), and (b)(4), and Title 12 CFR §§
226,13(a)(4), and (b)(1),(2) and (3), regarding the Defendant's belief that
the statement of December 16'~,2004 was inaccurate.
2. That Citibank received this letter on or about the 3rdday of January, 2005
at the address indicated by Citibank for billing disputes.
3. That more than 90 days have passed and Citibank has failed to act in
accordance with Title 15 § 1666(a)(B)(i) or (ii), and Title 12 CFR §
226,13(c)(l) or (2).
4. That on or about the 7'h day of January, 2005, Citibank closed the
Defendant's account in violation of Title 15 USC § 1666(d), and Title 12
CFR 3 226.13.
5. That on or about the 7'h day of January, 2005, Citibank accelerated the
Defendant's indebtedness in violation of Title 12 CFR 5 226.13.
6. That on or about the 1 3 ' ~day of May, the Defendant pulled a credit report
from Experian, and found that Citibank had made an adverse credit report
in violation of Title 15 USC § 1666a(a) and (b) and Title 12 CFR §
226.1 3(d)(2).

AMENDED ANSWER TO COMPLAINT WITH COUNTERCLAIMS Pg 3 of 7
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7. That on or about the 3rdday of June, 2005, the Defendant sent a letter to
Citibank requesting that Citibank correct the errors on the defendant's
credit report.
8. That Citibank received this letter on or about the

s ' ~day of June, 2005,

and has failed to correct its errors as required by law.
9. That Citibank had also failed to indicate to Experian, and others, that the

account was in dispute as required by Title 15 USC 3 1666a(a) and (b),
Title 12 CFR § 226.13(g)(4)(i), and has also violated the Fair Credit
Reporting Act [FCRA], Title 15 USC § 1681(a), and §1681c(e)(f).
10. That Citibank then proceeded to collections against the Defendant in
violation of Title 15 USC § 1666(c)(I) and (2), and Title 12 CFR §
226.13(d)(1).
11. That Citibank committed the tort of negligence per se comprised of the
following elements:
(a) That the Plaintiff had, and continues to have, a duty of care to the
Defendant as specified in Title 15 USC § 1666(a)(2) and Title 12
CFR § 226.13(d)(2).
(b) That during the month of May, 2005, the Plaintiff breached that duty
of care by making an adverse credit report specifically prohibited by
the above statute. That on or about the 3rdday of June, 2005, the
Defendant sent a letter to Citibank requesting that Citibank correct
the errors on the Defendant's credit report. That Citibank received
this letter on or about the gth day of June, 2005, and has failed to

AMENDED ANSWER TO COMeLAlNT WITH COUNTERCLAIMS Pg 4 of 7
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correct the errors as required by law. And that the breach of duty
of care continues to the present day.
(c) That the Defendant's reputation and financial condition were
harmed as a direct result of Citibank's breach of its duty of care,
and,
(d) That the harm caused by the adverse credit report continues to the
present day.
12. That Citibank committed the tort of Willful and Wanton Misconduct,
comprised of the following elements:
(a) That the Plaintiff had, and continues to have, a duty of care to the
Defendant as specified in Title 15 USC § 1666(a)(2) and Title 12
CFR § 226.1 3(d)(2).

(b) That the Plaintiff breached that duty of care willfully, when the
Plaintiff either knew, or should have known that it's actions were
certain to cause harm or injury to the Defendant; and willfully, with
wanton disregard to the harm and injury to the Defendant,
proceeded with its breach of duty of care.
(c) That when notified in writing, of the harm it was doing to the
Defendant, willfully and wantonly disregarded its duty of care,
refusing to correct the damaging action, and,
(d) Continues to this day to engage in this damaging act against the
Defendant, and the Defendant continues to be harmed by the
Plaintiff's actions.
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WHEREFORE, the Defendant prays that this court will:

1. Dismiss the Plaintiff's complaint against the Defendant.
2. Award statutory damages for each violation of TlLA in
accordance with Title 15 § 1640(a)(2)(A)(i),which is twice
the finance charge in connection with the transaction
(finance charge, as disclosed by Citibank is $4,461.91).
3. Award damages in the amount of $25,000 for negligence

per se.
4. Award punitive damages as the court deems just for Willful
and Wanton Misconduct.

Dated this

fv

day of August, 2006.

Miriam G. Carroll, Defendant, in propria persona

WITH COUNTERCLAIMS Pg 6 of 7.
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AMENDED ANSWER TO COMPLAINT

CERTIFICATE OF SERVICE
I, Miriam G. Carroll, do hereby certify that I mailed a true and correct copy
of my AMENDED ANSWER TO COMPLAINT to the attorney for the Plaintiff, by
Certified Mail # 7003 0500 0005 3304 9416 this / $@ day of August, 2006,
with proper postage prepaid and affixed thereon, at the following address:

Jeffrey M. Wilson
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, ID 83701

Miriam G. Carroll, Defendant, in propria persona
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IN THE DISTRICT COURT OF THE SECOND SUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

1

CITBANK (SOUTH DAKOTA) N.A.,

Case No. CV-2006-37067

Plaintiff,
VS.

)
)

MIRIAM G. CARROLL,

)

ORDER GRANTING MOTION FOR
CONTWUED HEARING DATE

Defendant.

Upon consideration of Plaintiff, Citibank (South Dakota), N.A.'s, ("Citibank"), Motion
for Continued Hearing Date, and for good cause shown, this Court hereby ORDERS:
That the hearing for Defendant, Miriam G. Carroll's Motion for for an Evidentiary
Hearing on Defendant's Dispute Letter ("'Defendant's Motion") is hereby continued from August
3 1,2006 to September 14,2006, at 4:00 p.m., pst. Provided that the parties do not intend to

present any witnesses, counsel or the respective parties may attend the hearing by telephone.

DATED THIS

day of August, 2006.

ORDER GRANTING MOTION FOR CONTINWED HEARING DATE - 1
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CLERK'S CERTIFICATE OF SERVICE

ii""

day of August, 2006, I caused to be served a
I HEREBY CERTIFY that on this
true copy of the foregoing MOTION FOR CONTINUED HEARING DATE by the method
indicated below, and addressed to each of the following:
Miriam G. Carroll
HC-I I Box 366
Kamiah, ID 83536
[pro se]

U.S. Mail, Postage Prepaid
-Hand Delivered
-Oveinight Mail
-Telecopy
Email

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P. 0 . Box 1617
Boise, ID 83701-1617

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
-Telecopy
-Email

e Geiv i

Tose

Clerk of the Court
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a/wO COUNTY DISTRICT COURl
FILED

Sheila R. Schwager, ISB No. 5059
D. John Ashby, ISB No, 7228
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: srs@hteh.com
jash@hteh.com
Attorneys for Citibank (South Dakota) N.A.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, Dl AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA) N.A.,

PlaintiffJCounterdefendant
vs.
MIRIAM G. CARROLL,

1
)
)
)
)

Case No. CV-2006-37067
ANSWER TO AMENDED
COUNTERCLAIMS

1
)

Plaintifflcounterdefendant Citibank (South Dakota) N.A., ("Citihank"), by and through

its attorneys of record, Hawley Troxell Ennis & Hawley LLP, hereby answers
DefendantJCounterclaimant Miriam G. Carroll's Amended Counterclaims (collectively referred
to hereafter as "Counterclaim") as follows:

FIRST DEFENSE
Carroll's Counterclaim, and each and every claim and allegation thereof, fails to state a
claim upon which relief may be granted.

ANSWER TO AMENDED COUNTERCLAIMS - 1
n I'$:

la lJ

SECOND DEFENSE

Citibank denies each allegation contained in Carroll's Counterclaim unless expressly and
specifically admitted herein.
ANSWER TO COUNTERCLAIM
1.

In answering paragraph 1 of Carroll's Counterclaim, Citibank admits that it

received a letter dated December 28,2004, which speaks for itself. Citibank denies all remaining
allegations set forth in paragraph 1 of Carroil's Counterclaim.
2.

In answering paragraph 2 of Carroll's Counterclaim, Citibank admits that it

received the December 28,2004 letter referenced in paragraph 1 of Carroll's counterclaim, but is
without knowledge or information sufiicient to form a belief as to the truth of Carroll's
remaining allegations, and therefore on that basis, denies the same.
3.

In answering paragraph 3 of Carroll's Counterclaim, Citibank denies the same

4.

In answering paragraph 4 of Carroll's Counterclaim, Citibank admits that it

informed Carroll that it was closing her account due to her refusal to pay. Citibank denies all
remaining allegations set forth in paragraph 4 of Carroll's Counterclaim.
5.

In answering paragraph 5 of Carroll's Counterclaim, Citibank admits that it

informed Carroll that it was closing her account due to her refusal to pay. Citibank denies all
remaining allegations set forth in paragaph 5 of Carroll's Counterclaim.
6.

In answering paragraph 6 of Carroll's Counterclaim, Citibank is without

knowledge or information sufficient to form a belief as to the truth of Carroll's allegations as to
the Defendant pulling a credit report from Experian, and therefore on that basis, denies the same.
Citibank expressly asserts that any and all credit reporting by Citibank as to the Carroll's account

was accurate and not in violation of the Title 15 USC 5 l666(a) and (b) and Title 12 CFR 5
226.13(d)(2).

7.

In answering paragraph 7 of Carroll's Counterclaim, Citibank admits that it

received a letter from Carroll dated June 3, 2005, which speaks for itself. Citibank denies all
remaining allegations set forth in paragraph 7 of Carroll's Counterclaim.
8.

In answering paragraph 8 of Carroll's Counterclaim, Citibank admits that it

received Carroll's June 3,2005 letter on or about June 9,2005. Citibank denies a11 remaining
allegations set forth in paragraph 8 of Carroll's Counterclaim.
9.

In answering paragraph 9 of Carroll's Counterclaim, Citibank asserts that it is

unable to admit or deny the allegations set forth in paragraph 9, as they state conclusions of law
or legal principals asserted by Carroll and not allegations of fact, to which an admission or denial
is required by the Idaho Rules of Civil Procedure. To the extent any response is required,
Citibank denies the same.
10.

In answering paragraph 10 of Carroll's Counterclaim, Citibank admits that it

attempted to collect Carroll's overdue and delinquent credit card account. Citibank denies all
remaining allegations set forth in paragraph 10 of Carroll's Counterclaim.
11.

In answering paragraph 11 and 1l(a-d) of Carroll's Counterclaim, Citibank denies

the same.
12.

In answering paragraph 12 and 12(a-d) of Carroll's Counterclaim, Citibank denies

the same.
ANSWER TO PRAYER FROM RELIEF

13.

In response to paragraphs 1 through 4 set forth in Carroll's prayer for relief,

Citibank denies that Carroll is entitled to any of the claims for relief sought.

ANSWER TO AMENDED COUNTERCLAIMS - 3
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ANSWER TO PUNITIVE DAMAGES CLAIM
14.

In response to Carroll's claim for punitive damages set forth in her prayer for

relief, Carroll's Counterclaim fails to state facts sufficient to support an award of punitive or
exemplary damages against Citibank. Moreover, Carroll's Counterclaim violates the provisions
of I.C. 5 6-1604(2), and should thus be stricken. LC. 5 6-1604 provides that no claiin for
punitive damages should be included in a prayer for relief, but, rather, that a party may, pursuant
to a pretrial motion and after hearing before the court, amend the pleadings to include a prayer
for relief seeking punitive damages, provided that the court permits such amendment. Carroll's
claim for punitive damages should, therefore, be stricken.
THIRD DEFENSE
Plaintiff is barred from maintaining this counterclaim because her billing error dispute
letter was untimely pursuant to 12 C.F.R.

5 226.13(b)(l), 15 USC 5

1666, 3 1681. andlor any

other applicable statute of limitations.
FOURTH DEFENSE
Plaintiff is barred from maintaining this counterclaim because her letter did not assert a
valid billing error dispute pursuant to 15 USC 5 1666.
FIFTH DEFENSE
Carroll's Counterclaim against Citibank is barred because she failed to satisfy the
requisite conditions precedent to the imposition of obligations or recovery of damages under the
Fair Credit Reporting Act.

ANSWER TO AMENDED COUNTERCLAEjS- 4

SIXTH DEFENSE
Carroll's Counterclaim against Citibank is barred because any actions made by Citibank
were protected by a conditional or qualified privilege, including but not limited to the common
interest privilege.
SEVENTH DEFENSE
Carroll's damages, if any, (Citibank specifically denies that Carroll has suffered any
damages), were caused in whole or in part by acts or omissions of persons other than Citibank.
EIGHTH DEFENSE
Carroll's Counterclaim is preempted by federal law.
NINTH DEFENSE
Carroll is barred from maintaining this Counterclaim because Carroll, by failing to act
reasonably, has failed to mitigate her damages to which Carroll claims entitlement (Citibank
specifically denies that Carroll has suffered any damages).
TENTH DEFENSE
Carroll is barred from maintaining the Counterclaim by reason of Carroll's own
negligence or other wrongful conduct which caused the purported injuries alleged in the
Counterclaim.
ELEVENTH DEFENSE
Carroll is barred from maintaining her Counterclaim based upon the doctrine of laches.
TWELFTH DEFENSE
Carroll is barred from maintaining her Counterclaim based upon the doctrine of waiver.
THIRTEENTH DEFENSE
Carroll is barred from maintaining her Counterclaim based upon the doctrine of estoppel.

ANSWER TO AMENDED COUNTERCLAIMS --5-
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FOURTEENTH DEFENSE
Carroll is barred from maintaining her Counterclaim because Citibank's acts were
justified.
FIFTHTEENTH DEFENSE
Carroll's recovery in this action, if any, should be reduced in accordance with the
doctrine of avoidable consequences.
SIXTEENTH DEFENSE
Carroll is barred from maintaining this action against Citibank because Citibank's actions
were taken with Carroll's consent in accordance with the terms of the cardholder agreement.
SEVENTEENTHDEFENSE

In the unlikely event that Citibank is found liable for damages, Citibank is entitled to a
setoff or credit for amounts that Carroll owes to Citibank.
EIGHTEENTH DEFENSE
Some or all of the claims may be subject to an arbitration agreement.
NINETEENTH DEFENSE
The tort claims fail because there were no independent torts outside of the parties'
contract.
TWENTIETH DEFENSE
The claim for punitive damages is barred or otherwise limited by applicable law.
RULE 11 STATEMENT
Citibank has considered and believes that it may have additional defenses, hut does not
have enough information at this time to assert additional defenses under Rule 11 of the Idaho
Rules of Civil Procedure. Citibank does not intend to waive any such defense and specifically

ANSWER TO AMENDED COUNTERCLAIMS - 6
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asserts its intention to amend its Answer if, pending research and after further discovery, facts
come to light giving rise to such additional defenses.
WHEREFORE, Citibank prays for judgment, decree and order of this Court as follows:
(1)

That Carroll's Counterclaim be dismissed with prejudice as against
Citibank and that Carroll take nothing thereunder;

(2)

That Citibank be granted judgment, as requested in its complaint,
plus costs, expenses and attorney fees pursuant to contract, Idaho
Code § 12-120, 9 12-121, and all other applicable law; and

(3)

That Citibank be granted such other equitable or legal relief as this
Court may deem just, reasonable and proper.

DATED THIS 5Ih day of September, 2006.
HAWLEY TROXELL ENNIS &
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day of September, 2006, I caused to be served a
true copy ofthe foregoing Answer to amended Counterclaims by the method indicated below,
and addressed to each of the following:

-U.S. Mail, Postage Prepaid
-Hand Delivered
XX Overnight Mail -Fed Ex
-Telecopy
-Email

Miriam G. Carroll
HC-11 BOX366
Kamiah, ID 83536
[pro se]
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ROSE E. GEHRING

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO. IN AND FOR THE COUNTY OF IDAHO
Citibank (South Dakota) N.A.,

)
)
)
)
)
)
)
)
)

Plaintiff,
VS.

Miriam G. Carroll,
Defendant.

CASE NO. CV 06-37067
SCHEDULING ORDER

IT IS SO ORDERED THAT:
1. The jury trial shall commence on April 16, 2007 at 8:30 a.m. and will continue
each day until 1:30 p.m. with two 15-minute breaks.
2. A pretrial conference is set for April 5, 2007 at 3:00 p.m., Pacific Time, at the
District Court Chambers, Idaho County Courthouse, 320 West Main, Grangeville, Idaho.
3. The parties shall file a Rule 16(e), I.R.C.P. pretrial stipulation in the format of
the attached proposed pretrial order, not later than April 3, 2007.
4. The parties shall schedule any and all motions for hearing not later than March
29, 2007.
5. Discovery shall be completed not later than March 15, 2007.

Entered by the Direction of the Court.

CIVIL SCHEDULING ORDER 1

DATED this 15th day 05 September 2006.

Rose E. Gehring, Clerk

CERTIFICATE OF MAILING

I hereby certify that a true copy of the foregoing SCHEDULING ORDER, was
mailed, postage prepaid, or hand delivered by the undersigned at Grangeville, Idaho, this
15th day of September 2006, on:
Sheila Schwager
Attorney at Law
P.O. Box 1617
Boise. ID 83701-1617
Miriam Carroll
HC 11 Box 366
Kamiah, ID 83536

ROSE E. GEHRING, Clerk

By:

CIVIL SCHEDULING ORDER 2
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FORM FOR PRETRIAL ORDER
The following form of pretrial order shall be used, insofar as possible, in the trial of all civil
cases except those involving land condemnation.

CIVIL SCHEDULING ORDER 3

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

Plaintiff,
vs.

)
)
)
)
)
)

CASE NO. CV
PRETRIAL ORDER

)

j
Defendant.

)
)

CLAIMS AND DEFENSES
The plaintiff will pursue at trial the following claims: (E.g., breach of contract,
violation of Idaho Code § 48-603(6). The defendant will pursue the following affirmative
defenses and/or claims: (E.g., acconl and satisfaction, estoppel, waiver).
ADMITTED FACTS
The following facts are admitted by the parties: (Enumerate every agreed fact,
irrespective of admissibility, but with notation of objections as to admissibility. List 1, 2, 3,
etc.)
The plaintiff contends as follows: (List 1, 2, 3, etc.)
The defendant contends as follows: (List 1, 2, 3, etc.)
(State contentions in summary fashion, omitting evidentiary detail. Unless otherwise
ordered by the court, the factual contentions of a party shall not exceed two pages in
length. Examples of properly and improperly drafted contentions are set forth below)

CIVIL SCHEDULING ORDER4

ISSUES OF LAW
The following are the issues of law to be determined by the court: (List 1, 2, 3,
etc., and state each issue of law involved. A simple statement of the ultimate issue to be
decided by the court, such as "Is the plaintiff entitled to recover?" will not be accepted.) If
the parties cannot agree on the issues of law, separate statements may be given in the
pretrial order.
EXPERT WITNESSES
(a) Each party shall be limited to

expert witness(es) on the issues of

(b) The name(s) and addresses of the expert witness(es) to be used by each party at the
trial and the issue upon which each will testify is:
(1) On behalf of plaintiff;
(2) On behalf of defendant.
OTHER WITNESSES
The names and addresses of witnesses, other than experts, to be used by each
party at the time of trial and the general nature of the testimony of each are:
(a) On behalf of plaintiff: (E.g., Jane Doe, 10 Elm Street, Seattle, WA; will testify
concerning formation of the parties' contract, performance, breach and damage to
plaintiff.)

(b) On behalf of defendant: (follow same format).
CIVIL SCHEDULING ORDER 5

(As to each witness, expert or others, indicate "will testify," or "possible witness only."
Also indicate which witnesses, if any, will testify by deposition. Rebuttal witnesses, the
necessity of whose testimony cannot reasonably be anticipated before trial, need not be
named.)
EXHIBITS
(a) Admissibility stipulated:
Plaintiffs Exhibits
I . Photo of curve in the highway. (Examples)
2. Photo of guardrails.
3. Photo of speed advisory sign.
Defendant's Exhibits
A-I. Weather report. (Examples)
A-2. Highway maintenance record
A-3. X-ray of plaintiffs foot.
A l l . X-ray of wrist.
(b) Authenticity stipulated, admissibility disputed:
Plaintiffs Exhibits
4. Inventory Report. (Examples)
Defendant's Exhibits
A-5. Photograph. (Examples)
(c) Authenticity and admissibility disputed:
Plaintiff's Exhibits
5. Accountant's report. (Examples)

Defendant's Exhibits
A-6. Doctor's report.
(No party is required to list any exhibit which is listed by another party, or any exhibit to be
used for impeachment only. See below for further explanation of numbering of exhibits).
CIVIL SCHEDULING ORDER 6

ACTION BY THE COURT
(a) This case is scheduled for trial (before a jury) (without a jury) on
20-,
at
(b) Trial briefs shall be submitted the court on or before
(c) Jury instructions requested by either party shall be submitted to the court on or before
. Suggested questions of either party to be asked of the
jury by the court on voir dire shall be submitted to the court on or before
(d) (Insert any other ruling made by the court at or before pretrial conference.)
This order has been approved by the parties as evidenced by the signatures of their
counsel. This order shall control the subsequent course of the action unless modified by
a subsequent order. This order shall not be amended except by order of the court
pursuant to agreement of the parties or to prevent manifest injustice.
DATED this -day of

, 20___.

JOHN H. BRADBURY
DISTRICT JUDGE

FORM APPROVED
Counsel for Plaintiff
Counsel for Defendant

(2) Drafting of Contentions. Statement of contentions as to disputed facts should be brief
and generally worded.

CIVIL SCHEDUZING ORDER 7

The purpose of this section of the order is to apprise the court and other parties of the
general position of each party on major facts issues. Lengthy recitals and evidentiary
detail are of little assistance, and serve only to impose unnecessary burdens upon the
lawyer drafting them.
For example:
Proper:
1. Correspondence between the parties in November and December, 1982, established
the price, quantity and time of delivery of the goods.
Improper:
1. On November 3, plaintiff wrote to defendant, stating

(etc.)
(etc.)

2. On November 7, 1982, defendant responded

3. On November 12, 1982, plaintiff replied

(etc.)

Proper:
1. Defendant was negligent in that: (a) the stabilizer on the aircraft was defectively,
designed; and (b) the airline was not given proper instructions as to maintenance and
inspection of the stabilizer.
Improper:
1. The stabilizer on the aircraft was 117 inches in length and

(etc.)
(etc.)

2. Accepted industry standards provide that stabilizers must be

3. At an air speed of 570 mph, a stabilizer
4. Defendant distributed service bulletin on the stabilizer on

(etc.)
(etc.)

Proper:
1. Plaintiffs discharge was due to unsatisfactory performance of her job and
insubordination to her supervisors. It was unrelated to her sex.
Improper:

CIVIL SCHEDULTNG ORDER 8

1. Plaintiff made an error in balancing accounts on July 5, 1980, resulting in cost of
$7,300 to defendant.

2. Defendant attempted to provide plaintiff training and counseling about his incident, but
she refused.
3. On August 13, 1980, plaintiff again

CIVIL SCHEDULING ORDER 9

(etc.)
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO. IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA), N.A.,
Plaintiff,
vs
MIRIAM G. CARROLL,
Defendant,

)
)

1
)
)
)
)
)
)

Case No. CV-2006-37067
MOTION TO COMPEL
DISCOVERY

COMES NOW the Defendant, Miriam G. Carroll (hereinafter "Carroll"), and
moves this court to compel the Plaintiff, Citibank (South Dakota) N.A. (hereinafter
"Citibank) to answer her discovery requests pursuant to rule 33, 34 and 36 of the
ldaho Rules of Civil Procedure. This motion is necessary because Citibank's
answers to discovery are evasive in violation of Rule 37(a)(3) of the ldaho Rules
of Civil Procedure. Citibank has not answered a majority of Carroll's
interrogatories. Carroll has sent two "meet and confer" letters to Citibank in an
attempt to resolve this situation. Citibank's response to the "meet and confer"

has also been evasive. It is therefore necessary for Carroll under Rule 36(a) of
the Idaho Rules of Civil Procedure, to request that this court compel answers to
the interrogatories, requests for production of documents, and requests for
admissions, as follows:
CITIBANK'S GENERAL OBJECTIONS
1. Citibank objects to Carroll's Third Discovery Request to the extent that it
seeks information and/or materials that are protected by the attorney-client
privilege, the consulting expert witness privilege, the attorney work product
doctrine, and/or any other applicable privilege or immunity.
2. Citibank objects to Carroll's Third Discovery Request to the extent that it

seeks information andlor materials or to the extent that its instructions are
beyond the scope of permissible discovery under the applicable rules of
civil procedure.
3. Citibank objects to Carroll's Third Discovery request to the extent it implies

or suggests that Citibank violated any laws or acted improperly, which
implications Citibank denies.
4. Citibank objects to Carroll's third Discovery Request because it seeks

confidential, proprietary and trade secret information.
5. Citibank specifically objects to Carroll's definitions of "money of account,"
which is defined as "credit, bank credit, promissory notes and other similar
instruments," and "money of exchange," which is defined as "gold, silver,
official currency notes, checks and drafts." These terms and their

MOTION TO COMPEL DISCOVERY
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definitions are incomprehensible, do not explain what Carroll is referring to
and makes requests containing the terms unclear, confusing and vague.
6. By responding to Carroll's Third Discovery Request, Citibank does not

waive: (a) any objections to the admissibility, competency, relevancy,
materiality, or privilege attaching to any information provided; (b) the right
to object to other discovery requests or undertakings involving or relating
to the subject matter of the requests herein; or (c) the use of any of the
responses or documents or the subject matter thereof in any subsequent
proceeding or trial in this or any other action for any other purpose.
7 . Citibank objects to Carroll's Third Discovery Request to the extent that it

requires Citibank to produce information that is neither relevant to the
subject matter of this lawsuit nor reasonably calculated to lead to the
discovery of admissible evidence.
8. Citibank reserves the right to supplement its responses to Carroll's Third

Discovery Request.

REBUTTAL OF GENERAL OBJECTIONS
?. Carroll has not requested any privileged information, or information which

has immunity, from Citibank. Citibank has not identified any specific
request as asking for privileged information, nor has Citibank identified
any specific request for which Citibank has immunity.
2. Carroll has asked for relevant information within the scope of the Idaho
Rules of Civil Procedure. Citibank has not provided any specific

MOTION TO COMPEL DISCOVERY

information as to why any request should not be regarded as relevant,
outside of a general objection unsupported by any explanation or reason.
3. Citibank has no right of immunity against any question which implies or

suggests that Citibank violated any laws or acted improperly. Any right
against self ~ncriminationapplies only to criminal procedure An entity,
such as Citibank, not being a natural person, has no protection against
self incrimination in a civil case.
4. Banking is a highly regulated industry. The rules and regulations are in
the public domain, as are the compliance and operations of Citibank.
Citibank has no confidential information which Carroll has requested, nor
does Citibank have any proprietary information which Carroll has
requested. Trade secrets are processes, sequences and elements which
protect a physical product from being duplicated by a competitor.
Citibank, being a highly regulated company has no trade secrets, as any
claim to a trade secret would only act to cover or hide illegal activities.
Banks, to remain in relatively high regarded, and to maintain the public's
confidence in the economic and monetary system must be open in their
operation and procedures, not secretive.
5. Citibank's objection to the terms and definitions of "money of account" and
"money of exchange" is without merit. Money of account and money of
exchange are standard financial industry terms. Gold and silver coins and
bullion have been the traditional system of money for thousands of years.
Government issued and backed currency has traditionally been accepted
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as money, as have checks and drafts (bills of exchange). All of these
items function as money, or a means of exchange, in transactions
throughout the world. They are noted for their transportability,
negotiability, acceptance and reliability. Money of exchange has a
physical item which either is or represents the existence of a physical
reality. Money of account has no physical counterpart. Money of account
consists of ledger entries andlor computer records. Money of account is
represented by promissory notes, credit extended with or without
collateral, and other forms of negotiable instruments where a promise is
made in place of an unconditional order or agreement to pay. Citibank's
statement that these terms and their definitions are incomprehensible is
specious and amounts to deception and evasion on the part of a financial
organization.
6. Citibank's objection to waiving other rights is duly noted.

INTERROGATORIES
INTERROGATORY NO. 2: Explain in detail the organizational and
operational relationship between the following entities: Citicorp, Citibank (South
Dakota) N.A., and Standard Credit Card Master Trust I.
ANSWER TO INTERROGATORY NO. 2: In addition to its General
Objections, on the grounds that it is not relevant to any claim or defense in this
litigation and it seeks information that is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence. Citibank also objects
to this request on the grounds that the phrase "Standard Credit Card Master trust

MOTION TO COMPEL DISCOVERY
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I" is vague, ambiguous and undefined such that it is unclear what information is
being sought.
ARGUMENT AND REQUEST
Citibank cannot claim that "Standard Credit Card Master Trust I" is vague,
ambiguous or undefined, as this is the name of the trust Citibank created to
securitize its credit card assets. Carroll's request is relevant because Citibank
placed its credit card accounts into the Standard Credit Card Master Trust I (and
more recently Standard Credit Card Master Trust II) as security for certain
investment instruments Citibank has issued. Citibank has filled the necessary
forms with the Securities and Exchange Commission (SEC) and filed the
required prospectus for each offering, a copy of which is available to the public
through EDGAR, the electronic database of forms and applications filled with the
SEC. By placing these credit card accounts into the trust, Citibank has
effectively given up ownership and control of the credit card account. As such,
Citibank is not a real party in interest in this action andlor has failed to join an
essential party (the trust). Citibank therefore lacks standing and its lawsuit
against Carroll is either defective or fraudulent. Carroll is entitled to the answer
to her Interrogatory to establish whether Citibank is entitled to continue this
lawsuit, or whether the lawsuit is defective or fraudulent and needs to be
amended or dismissed. Carroll therefore requests that this court order Citibank
to answer lnterrogatory No. 2.
INTERROGATORY NO. 3: Explain in detail how the ACCOUNT was
created, funded, and made operational, including, but not limited to, all the uses
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of, and/or references to the document shown in EXHIBIT A. This includes, but is
not limited to, "bank credit" and anything which includes, refers to, or references
the "discount window" of the Federal Reserve.
ANSWER TO INTERROGATORY NO. 3: In addition to its General
Objections, Citibank objects to this request on the grounds that it is not relevant
to any claim or defense in this litigation and it seeks information that is neither
admissible nor reasonably calculated to lead to the discovery'of admissible
evidence. Citibank's complaint is a collection action for the outstanding
obligation due and owing by Carroll pursuant to the terms of her credit card
ACCOUNT, as "ACCOUNT is defined in Carroll's Third Discovery Request.
Carroll's counterclaim asserts causes of action for alleged violations of the Truth
In Lending Act, negligence per se, and alleged willful and wanton conduct, all
related to Carroll's purported "Billing Error Dispute Letter," which Citibank asserts
is not a genuine "billing error" under the law and the impact of Carroll's alleged
"signed note(s) or other similar instrument(s)," which Citibank asserts is not
relevant because it is undisputed that Carroll made charges on the ACCOUNT,
but failed to make required payments on the ACCOUNT. Citibank further objects
to this request because it is vague, ambiguous and contains numerous undefined
terms including "bank credit," "made operational" and "discount window." Subject
to and without waiving its objections, see Carroll's application to create the
ACCOUNT, which is attached as Exhibit A to Carroll's Third Discovery Request.
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ARGUMENT AND REQUEST
Citibank's assertion that this request is not relevant to any claim in this
litigation is disingenuous. Citibank,being the Plaintiff, is required to provethe
elements of their claim. This includes demonstrating that Citibank created the
account following all appropriate rules and regulations (clean hands), of which
Carroll has the right to discover the veracity, or lack thereof, of the documents
and conditions of the account and the bank's compliance with the rules and
regulations, as these factors determine the validity of Citibank's claim. Citibank
also posits that Carroll's request is not relevant because Citibank asserts that
Carroll's "Billing Error Dispute Letter" is not valid. This assertion is irrelevant
because the request relates to Citibank's claim, not any of Carroll's
counterclaims. Citibank's assertion that it cannot answer the interrogatory
because it is vague, ambiguous and contains numerous undefined terms
including "bank credit," "made operational" and "discount window" is specious
because the terms are standard financial industry terms. Any claim not to
understand these terms by a financial organization is deceptive and evasive.
Carroll therefore requests that this court order Citibank to answer Interrogatory
No. 3.
INTERROGATORY NO. 4: Identify the person(s) responsible for, or
involved in, the extension of "bank credit" or the "discount window" of the Federal
Reserve in relation to, referencing, or referring to the ACCOUNT.
ANSWER TO INTERROGATORY NO. 4: In addition to its General
Objections, Citibank objects to this request on the grounds that if is not relevant
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to any claim or defense in this litigation and it seeks information that is neither
admissible nor reasonably calculated to lead to the discovery of admissible
evidence. Citibank's complaint is a collection action for the outstanding
obligation due and owing by Carroll pursuant to the terms of her credit card
ACCOUNT. Carroll's counterclaim asserts causes of action for alleged violations
of the Truth In Lending Act, negligence per se, and alleged willful and wanton
conduct, ail related to Carroll's purported "Billing Error Dispute Letter," which
Citibank asserts is not a genuine "billing error" under the law and the impact of
Carroll's alleged "signed note(s) or other similar instrument(s)," which Citibank
asserts is not relevant because it is undisputed that Carroll made charges on the
ACCOUNT, but failed to make required payments on the ACCOUNT. Citibank
further objects to this request because it is vague, ambiguous and contains
numerous undefined terms such that it is unclear what information is being
sought. These terms include "bank credit" and "discount window."

ARGUMENT AND REQUEST
Citibank's assertion that this request is not relevant to any claim in this
litigation is also disingenuous. The request is relevant to Citibank's claim that
Citibank has been damaged, and thus has a cause of action against Carroll.
Citibank's assertion that this request is not relevant to any counterclaims is
irrelevant, as the request has to do with Citibank's claim. Citibank's assertion
that it cannot answer the interrogatory because it is vague, ambiguous and
contains numerous undefined terms including "bank credit," and "discount
window" is specious because the terms are standard financial industry terms
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Any claim not to understand these terms by a financial organization is deceptive
and evasive. Carroll therefore requests that this court order Citibank to answer
Interrogatory No. 4.
INTERROGATORY NO. 5: Identify the amount of cash reserves held by
Citibank in relation to the amount of funds extended, andlor available in credit
under the fractional reserve system used by Citibank.
ANSWER TO INTERROGATORY NO. 5 : In addition to its General
Objections, Citibank objects to this request on the grounds that it is not relevant
to any claim or defense in this litigation and it seeks information that is neither
admissible nor reasonably calculated to lead to the discovery of admissible
evidence. Citibank's complaint is a collection action for the outstanding
obligation due and owing by Carroll pursuant to the terms of her credit card
ACCOUNT. Carroll's counterclaim asserts causes of action for alleged violations
of the Truth In Lending Act, negligence per se, and willful and wanton conduct, all
related to Carroll's purported "Billing Error Dispute Letter," which Citibank asserts
is not a genuine "billing error" under the law and the impact of Carroll's alleged
"signed note(s) or other similar instrument(s)," which Citibank asserts is not
relevant because it is undisputed that Carroll made charges on the ACCOUNT,
but failed to make required payments on the ACCOUNT. Citibank further objects
to this request because it is vague, ambiguous and contains numerous undefined
terms such that it is unclear what information is being sought. These terms
include "cash reserves" and "fractional reserve system."
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ARGUMENT AND REQUEST
Citibank's assertion that this request is not relevant to any claim in this
litigation is also disingenuous. The request is relevant to Citibank's claim that
Citibank has been damaged, and thus has a cause of action against Carroll.
Citibank's assertion that this request is not relevant to any counterclaims is
irrelevant, as the request has to do with Citibank's claim. Citibank's assertion
that it cannot answer the interrogatory because it is vague, ambiguous and
contains numerous undefined terms including "cash reserves," and "fractional
reserve system" is specious because the terms are standard financial industry
terms. Any claim not to understand these terms by a financial organization is
deceptive and evasive. Carroll therefore requests that this court order Citibank to
answer Interrogatory No. 5.
REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 3: Please provide or make available
for copying all documents relating to, or referring to, the ACCOUNT in relation to
the following entities: Citicorp, Citibank (South Dakota) N.A., and Standard Credit
Card Master trust I.

1
in addition to its
General Objections, Citibank objects to this request, as it is overly broad, vague
and ambiguous and contains numerous undefined terms including "Standard
Credit Card Master Trust I." Citibank also objects to this request on the grounds
that it is not relevant to any claim or defense in this litigation and it seeks
information that is neither admissible nor reasonably calculated to lead to the
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discovery of admissible evidence. Subject to and without waiving its objections,
Citibank refers Carroll to the documents attached hereto, Exhibit 1 to Plaintiff's
Third Set of Admissions, Request for lnterrogatories and Request for production
of Documents, which consist of the duplicate copies of the available monthly
statements for the ACCOUNT, correspondence relating to the ACCOUNT, the
ACCOUNT application, and the Card Member Agreement governing the
ACCOUNT, attached to Plaintiff's Second Supplemental Response to
Defendant's Requests for Discovery and Plaintiff's Second Supplemental
Response to Defendant's Request for Admissions, First Set of lnterrogatories
and Request for Discovery. In addition, Citibank will make available to Carroll
non-privileged and available ACCOUNT documents to the extent additional
documents are located. Citibank reserves the right to supplement its response to
this request.

ARGUMENT AND REQUEST
Carroll's request is not overly broad, as it relates only to documents
relating to the ownership, transferring and interest in this specific account.
Citibank cannot claim that "Standard Credit Card Master Trust I" is vague,
ambiguous or undefined, as this is the name of the trust Citibank created to
securitize its credit card assets. Carroll's request is relevant because Citibank
placed its credit card accounts into the Standard Credit Card Master Trust I (and
more recently Standard Credit Card Master Trust II) as security for certain
investment instruments Citibank has issued. Citibank has filled the necessary
forms with the Securities and Exchange Commission (SEC) and filed the
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required prospectus for each offering which is available to the public through
EDGAR, the electronic database of forms and applications filled with the SEC
By placing these credit card accounts into the trust, Citibank has effectively given
up ownership and control of the credit card account. As such, Citibank is not a
real party in interest in this action andlor has failed to join an essential party (the
trust). Citibank therefore lacks standing and its lawsuit against Carroll is either
defective or fraudulent. Carroll is entitled to the documents requested to
determine the true ownership of the account in question and establish the
standing, or lack thereof, of Citibank (South Dakota) N.A. in this action. Carroll
therefore requests that this court order Citibank to comply with Request for
Production No. 3.
REQUEST FOR PRODUCTION NO. 4: Please provide or make available
for copying all documents relating to, or referring to, the ACCOUNT which is, or
was used to transfer, sell, change ownership, custody, location, or interest in the
ACCOUNT between the following entities: Citicorp, Citibank (South Dakota) N.A.,
and Standard Credit card Master Trust I.
RESPONSE TO REQUEST FOR PRODUCTION NO. 4: In
addition to its General Objections, Citibank objects to this request, as it is overly
broad, vague, ambiguous and contains numerous undefined terms including
"Standard Credit Card Master Trust I." Citibank also objects to this request on
the grounds that it is not relevant to any claim or defense in this litigation and it
seeks information that is neither admissible nor reasonably calculated to lead to
the discovery of admissible evidence.
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ARGUMENT AND REQUEST
This request for production, like the previous request, seeks information
regarding the true ownership and interested parties in the ACCOUNT. This
request is not overly broad as it relates specifically to the ownership and parties
owning an interest in the ACCOUNT. This request is relevant to Citibank's claim
against Carroll in that it seeks to determine true ownership of the account in
question. Carroll therefore requests that this court order Citibank to comply with
Request for Production No. 4.
REQUEST FOR PRODUCTION NO. 5: Please provide or make available
for copying all documents relating to, or referring to, the ACCOUNT in which any
entity other than Citicorp, Citibank (South Dakota) N.A., and Standard Credit
Card Master Trust I are involved.
RESPONSE TO REQUEST FOR PRODUCTION NO. 5: In addition to its
General Objections, Citibank objects to this request, as it is overly broad, vague,
ambiguous and contains numerous undefined terms including "Standard Credit
Card Master Trust I." Citibank also objects to this request on the grounds that it
is not relevant to any claim or defense in this litigation and it seeks information
that is neither admissible nor reasonably calculated to lead to the discovery of
admissible evidence.
ARGUMENT AND REQUEST
This request seeks information relating to other entities which may have
purchased this account. The request is relevant to Citibank's claim and standing
in this court. These issues must be resolved before this litigation can proceed.
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Citibank's assertions regarding "Standard Credit Card Master Trust I" are also
disingenuous, as this is the trust Citibank created to securitize its credit card
assets. By placing this account into the trust, Citibank no longer has ownership
or control of this account and is not a real party in interest in this litigation.
Carroll therefore requests that this court order Citibank to comply with Request
for Production No. 5.
REQUEST FOR PRODUCTION NO. 6

- 12: Please provide or make

available for copying all T-balance sheets, ledger sheets and entries, transfers,
authorizations, and records and clearly identify (without compromising security)
the account(s) from which, and to which, funds were used for the [date] transfer
of [amount] to, or from, the ACCOUNT.
REQPONSE TO REQUEST FOR PRODUCTION NO. 6 - 12: In addition
to its General Objections, Citibank objects to this request on the grounds that it is
not relevant to any claim or defense in this litigation and is not reasonably
calculated to lead to the discovery of admissible evidence. Citibank objects to
this request, as it is vague, ambiguous and contains numerous undefined terms
including "T-balance sheets," "entries," and "authorizations." Subject to and
without waiving its objections, Carroll does not dispute that she requested and
received a [amount] balance transfer to her ACCOUNT and, therefore, Citibank
refers Carroll to the ACCOUNT Statements. If available, Citibank will also make
available the balance transfer check for this balance transfer. Citibank reserves
the right to supplement its response to this request.
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ARGUMENT AND REQUEST
Request for Production No. 6 through 12 are den tical except for the date
and amount of the transaction The request is relevant to Citibank's claim that
they have been damaged Citibank opened the subject of these specific
transactions during discovery and has admitted that these transactions may be
used as evidence at trial. Carroll has the right to request the supporting
documentation to determine the veracity of Citibank's claim against her. Once
Citibank opened the subject of these transactions, they can not close the door to
discovery of these items and prevent Carroll from examining the basis for the
transactions and the supporting documentation. Carroll therefore requests that
this court order Citibank to comply with Request for Production No. 6 through 12.
REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 27: Admit that Citibank is a member of
the Federal Reserve System.
RESPONSE TO REQUEST FOR ADMISSION NO. 27: In addition to its
General Objections, Citibank objects to this request on the grounds that it is not
relevant to any claim or defense in this litigation and it seeks information that is
neither admissible nor reasonably calculated to lead to the discovety of
admissible evidence. Citibank also objects because the request is overly broad,
vague, ambiguous and contains undefined terms including "member."
ARGUMENT AND REQUEST
This request is relevant to Citibank's claim that it has been damaged and
thus has a cause of action against Carroll. Carroll has reason to believe that
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Citibank has incurred no loss or damage as a result of its membership in, and
relationship to the Federal Reserve. Citibank's admission or denial of
membership in the Federal Reserve System is at least partly dispositive to the
subject of being damaged and having a cause of action in this litigation. Citibank
cannot claim that the term "member" in overly broad, vague, ambiguous or is
undefined, as this is the term used in the banking industry for membership in,
and association with the Federal Reserve. Either Citibank is, or is not, a member
of the Federal Reserve. Either Citibank has a business relationship (regardless
of terminology) with the Federal Reserve, or it does not. Carroll therefore
requests this court order Citibank to admit or deny Request for Admission No. 27.
REQUEST FOR ADMISSION NO. 28: Admit that Citibank uses a
fractional reserve system.
RESPONSE TO REQUEST FOR ADMISSION NO. 28: In addition to its
General Objections, Citibank objects to this request on the grounds that it is not
relevant to any claim or defense in this litigation and it seeks information that is
neither admissible nor reasonably calculated to lead to admissible evidence.
Citibank further objects to this request because it is vague, ambiguous and
contains numerous undefined terms including "fractional reserve system,"
rendering the request so unclear and confusing that it is not possible to respond.
ARGUMENT AND REQUEST
This request is relevant to Citibank's claim that they have been damaged
and thus have a cause of action against Carroll. The use of a fractional reserve
system by Citibank has a direct impact on whether Citibank has actually been
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damaged or not. Carroll is entitled to have this request either admitted or denied
as part of the process of establishing whether Citibank has a real cause of action
in the litigation. Citibank's assertion that "fractional reserve system" is vague,
ambiguous, undefined and is so unclear and confusing that it is not possible to
respond is specious. "Fractional reserve system" is a common term in the
banking industry and is instrumental to the process of money creation used by
the Federal Reserve and member banks. The fractional reserve system is critical
to understanding and proving Citibank's claim of being damaged by Carroll,
without which Citibank has no claim against Carroll and is not entitled to any
standing in this or any other court. Carroll therefore requests that this court order
Citibank to either admit or deny Request for Admission No. 28
Dated this

&?a
day of January, 2007

Miriam G. Carroll, Defendant, in propria persona
CERTIFICATE OF SERVICE
I, David F. Capps, hereby certify that I mailed a true and correct copy of
the Defendant's Motion to Compel Discovery to the attorney for the Plaintiff this
day of January, 2007, by Certified Mail # 7005 1160 0002 7630 3579 at
the following address:

4*

Sheila R. Schwager
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
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IDAHO COUNTY DISTRICT COURT
FILED
~'r%o'cLocK_P.M.

Miriam G. Carroll
HC-11 Box 366
Kamiah, ID 83536
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA) N.A.,
PIaintifflCounterdefendant,

)
)

1
)
)

vs.

1
MIRIAM G. CARROLL,
Defendant/Counterclaimant,

STATE OF IDAHO )
)
County of Idaho
)

)
)
)

Case No. CV-2006-37067
AFFIDAVIT OF
MlRlAMG.CARROLL
IN SUPPORT OF HER
MOTION TO COMPEL
DISCOVERY

ss:

I, Miriam G. Carroll, being duly sworn, and upon oath, do hereby depose
and say:
1 That I am the Defendant in the above matter.

2. That I am making this Motion to Compel Discovery because I have no
other way of obtaining the evidence I need in my defense except through

AFFIDAVIT OF MIRIAM G. CARROLL IN SUPPORT OF HER MOTION TO
COMPEL DISCOVERY
Pg 1 of 2.

the answering of interrogatories and production of documents by Citibank
(South Dakota), N.A.
3. That the information requested is vital to my defense and I would be

deprived of a fair hearing without the requested information.
4. That the information requested is relevant to either Citibank's claims

against me, my counter claims against Citibank, or jurisdictional issues.

5. That the requested information is material to my defense and I would be
prejudiced in this action without the requested information.
6. That Citibank has the information in its possession and has been

deceptive and evasive in answering discovery in regard to this information.

Dated this (e+b day of January, 2007

1

~z.6\\

~ E ~ Q V Y \

Miriam G. Carroll

Subscribed and sworn before me
this EW-, day of January, 2007

County

My Commission expires on:

AFFIDAVIT OF MIRIAM G. CARROLL IN SUPPORT OF HER MOTION TO
Pg 2 of 2.
COMPEL DISCOVERY
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N THE DISTRICT COURT OF THE SECOND JUDICIAL DISTR~ OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITBANK (SOUTH DAKOTA) N.A.,
)

Case No. CV-2006-37067

)

ORDER TAKING JUDICIAL NOTICE

Plaintiff,
vs.

1

1
1

MIRIAM G. CARROLL,
Defendant.

1
1

Upon consideration of Plaintiff, Citibank (South Dakota), N.A.'s, ("Citibank"), Request
for Judicial Notice, filed on January 30,2007, and for good cause shown, this Court hereby
ORDERS:
Citibank is a national bank that is supervised by the Office of the Comptroller of
Currency, and is therefore exempt from the Idaho Collection Agency Act.

-,

ORDER TAKING JUDICIAL NOTICE - 1
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CLERK'S CERTIFICATE OF SERVICE

&

I caused to be served a
I HEREBY CERTIFY that on this
day of
true copy of the foregoing ORDER TAKING JUDICIAL NOTICE by the method Indicated
below, and addressed to each of the following:
_X___ U.S. Mail, Postage Prepaid

Miriam G. Carroll
HC-11 Box 366
Kamiah, ID 83536
[PI-ose]

-Hand Delivered
Overnight Mail
-Telecopy
-Email

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P. 0.Box 1617
Boise, ID 83701-1617

ORDER TAKING JUDICIAL NOTICE ---2

U.S. Mail, Postage Prepaid
-Hand Delivered
-Overnight Mail
-Telecopy
-Email
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF TIHE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA) N.A.,

1
Case No. CV-2006-37067

)

Plaintiff,
VS.

MDRIAM: G. CARROLL,
Defendant.

1

ORDER VACATING TRIAL DATE;
CONTINUING SUMMARY JUDGMENT
HEARING AND GRANTING LIMITED
DISCOVERY

)
)
)
)

)

PlaintiffICounterdefendant, Citibank (South Dakota) N.A. ("Citibank"), by and through

its attorneys of record, Hawley Troxell Ennis & Hawley LLP, having filed a Motion to Continue
Trial and a Motion for Summary Judgment under Rule 56 of the Idaho Rules of Civ. Proc.; the
Defendant Miriam G. Carroll having filed an Amended Motion to Continue Sumrnary Judgment
Hearing pursuant to Rule 56(f) of the Idaho Rules of Civ. Proc.; said motions have been fully
briefed and which came regularly for hearing on March 29,2007, before the Honorable John
Bradbury; this court having considered all the pleadings, motions, memoranda, and other
documents on file herein, being fully advised in the premises; and good cause appearing
therefore;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that the Trial Date is
hereby vacated to be set by the Court at a later date;

ORDER VACATING TRLAL DATE; CONTINUING SUMMARY KJDGMENT HEARING
AND GRANTING LIMITED DISCOVERY - 1
a l
4183400079186421
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IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED the Summary
Judgment hearing is continued to be set at a later date by the Court, after limited discovery and
further briefing is provided as set forth herein:
IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that Citibank shall
provide documentation to the Defendant, setting forth the relationship between Plaintiff and the
Master Trust, no later than May 29, 2007;
THAT Citibank shall submit supplemental briefing addressing the Idaho Collection
Agencies Act and the relationship between Plaintiff and the Master Trust no later than May 29,
2007;
THAT the Defendant shall submit an opposition brief, if any, to Citibank's supplemental
briefing no later than June 29,2007; and
THAT Citibank shall submit a reply brief no later than July 13,2007. At that time the
Court will take the matter under advisement and set a hearing date for the pending Motion for
Summary Judgment.
DATED THIS

r"A

day of April, 2007

ORDER VACATING TRIAL DATE; CONTINUING SUMMARY JUDGMENT HEARING
AND GRANTING LIMITED DISCOVERY - 2
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I HEREBY CERTIFY that on this
day of April, 2007, I caused to be served a true
copy of the foregoing ORDER VACATING TRIAL DATE; CONTINUING SUMMARY
JUDGMENT HEARING AND GRANTING LIMITED DISCOVERY by the method indicated
below, and addressed to each of the following:

Miriam G. Carroll
HC-11 Box 366
Kamiah, ID 83536
[pro se]

XX U.S. Mail, Postage
Prepaid
___ Hand Delivered
Overnight Mail
__ Telecopy
-Email

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P. 0.Box 1617
Boise, ID 83701-1617

XX U.S. Mail, Postage
Prepaid
H a n d Delivered
-Overnight Mail
-Telecopy

ORDER VACATING TRJAL DATE; CONTINUING SUMMARY JUDGMENT HEARING
AND GRANTING LIMITED DISCOVERY - 3
1)"
1
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Miriam G. Carroll
HC-11 BOX366
Kamiah, ID 83536
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona

JUN 2 4 2007

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA) N.A ,
Plaintiff,

)
)
)

Case No. CV-2006-37067

1

vs .
MIRIAM G. CARROLL,
Defendant,

MOTION FOR SHOW CAUSE
HEARING

)
)
)
)
)
\

COMES NOW the Defendant, Miriam G. Carroll, and moves this court to
hold a SHOW CAUSE HEARING wherein Citibank (South Dakota) N.A
(hereinafter "Citibank) will be compelled to show why it should not be held in
CONTEMPT OF COURT for not providing the information to the Defendant as
ordered by this court on the 2gthday of March, 2007. This court stated "Ms.
Carroll has the right to know who owns this debt." This court ordered Citibank to
provide the documentation showing the ownership of this debt regarding the

II

Citibank Credit Card Master Trust I (hereinafter "the Master Trust"). No

I
MOTION FOR SHOW CAUSE
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documentation regarding the account has been provided. No admission
regarding the Master Trust and the ownership of the Receivables has been
made. Citibank's answers have been evasive and deceptive and under the
Idaho Rules of Civil Procedure are non-responsive.
Citibank has engaged in semantic hair-splitting, claiming that Citibank
owns the account but that the Receivables may or may not have been sold or
transferred to the Master Trust. The Prospectus Supplement dated December
14, 2006, supplied by Citibank, on page 105 (144 of 183) 7 1 & 12, (attached as
Exhibit A) states,
"Eligible receivables are credit card receivables... that constitute an
"account" under the Uniform Commercial Code in effect in the State of
South Dakota."
The Uniform Commercial Code, incorporated into the South Dakota statutes in
Title 57A defines "account" as:
$9-102(2) "account", except as used in "account for", means a right to
payment of a monetary obligation, whether or not earned by performance,
(vii) arising out of the use of a credit or charge card or information
contained on or for use with the card.

The Master Trust has a right to receive the payments on the Account as
specified in the Pooling and Servicing Agreement, also supplied by Citibank.
Therefore, the term "Account" and "Receivables" have a common definition and
are thus interchangeable terms. Citibank's contention that the Account and the
Receivables associated with the account are two different things is deceptive and
evasive. In addition, an account in which the receivables have been sold has
been stripped of its receivables, holds nothing, and leaves nothing to collect.
The alleged debt resides in the Receivables, not an empty shell account.

MOTION FOR SHOW CAUSE
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The history of ownership of the Receivables is relevant and material to the
standing issue. If Citibank sold the Receivables associated with this account to
the Master Trust, and acquired the Receivables back after the Receivables were
either delinquent of in default, this fact would materially alter Citibank's standing
in th~scourt. If Citibank sold the Receivables to the Master Trust, and is simply
acting in the capacity of Sewicer to collect the Receivables which remain in the
possession of the Master Trust, this fact would also materially alter Citibank's
standing in this court. This is precisely the documentation this court ordered
Citibank to provide. Citibank has not provided any material fact, document or
sworn statement concerning the real ownership of the Receivables, as ordered
by this court, nor has Citibank provided any history of the ownership of the
Receivables. Citibank's refusal to provide the information ordered by this court
constitutes contempt of court.
The Defendant therefore moves this court to order Citibank to appear and
show cause why it should not be held in contempt of court for not complying with
the order of this court.

Dated this

L4

ag day of June, 2007.

1'w'-*,

Miriam G. Carroll, Defendant, in propria persona
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CERTIFICATE OF SERVICE
I, David F. Capps, do hereby certify that I mailed a true and correct copy
of the Defendant's MOTION FOR SHOW CAUSE HEARING to the attorney for
g d a y of
the Plaintiff by certified mail # 7005 1160 0002 7630 4354 this
June, 2007 at the following address:

a/

Sheila R. Schwager
Hawley, Troxell, Ennis & Hawley, L.L.P
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
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Eligible receivables arb credit card receivables
that have arisen under an eligible account,
that were created in compliarice in all material respects with a l l requirements of law and
pursuant to a credit card agreement that complies in all material respects with all requirements
of law,
with respect to which all material consents, licenses, approvals or authorizations of, or
registrations with, any governmental authority required to be obtained or given in connection
with the creation of that receivable or the execution, delivery, creation and perfomance by
Citibank (South Dakota) or by the original credit card issuer, if not Citibank (South Dakota),
of the related credit card agreement have been duly obtained or given and are in W1 force and
effect,
as to which at the time of their transfer to the master trust, the sellers or the master trust have
good and marketable title, free and clear of all liens, encumbrances, charges and security
interests,
that have been the subject of a valid sale and assignment from the sellers to the master trust of
al.! the sellers' right, title and interest in the receivable or the grant of a first priority perfected
secmity interest in the receivable and its proceeds,
that will at all times be a legal, valid and binding payment obligation of the cardholder
enforceable against the cardbolder in accordance with its terms, except for bankruptcy-related
matters,
that at the time of their transfer to the master trust, have not been waived or modified except
as permitted under the pooling and servicing agreement,
that are not at the time of theif transfer to the master trust subject to any right of rescission, set
off, counterclaim or defense, including the defense of usury, other than bankruptcy-related
defenses,
as to which the sellers have satisfied all obligations to be fulfilled at the time it is transferred
to the master trust,
a s to which the sellers have done nothing, at the time of its transfer to the master trust, to
impair the rights of the master trust or investor certificateholders, and
&hpq@nsCl&tesan account" under the Uniform Commercial Code in effectinthe Sate of
... .&&ota.

So;&

If the sellers breach any of these representations or warranties and the breach has a material adverse
the receivables in the affected account will be
effect on the investor ~er~cateholders'interest,
reassigned to the sellers if the breach remains uncured after a specified cure period. In general, the
seller's interest will be reduced by the amount of the reassigned receivables. However, if there is not
sufficient seller's interest to bear the reduction, the sellers obligated to contribute funds equal to the
amount of the deficiency.
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Defendant, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA), N.A.,
Case No. CV-2006-37067
PlaintiffICounterdefendant,

DEFENDANT'S MEMORANDUM
ON THE IDAHO COLLECTION
AGENCY ACT

vs.
MIRIAM G. CARROLL,

DefendantICounterclaimant,

COMES NOW the Defendant, Miriam G. Carroll (hereinafter "Carroll") and
submits her DEFENDANT'S MEMORANDUM ON THE IDAHO COLLECTION
AGENCY ACT as follows.
I
INTRODUCTION
The issue of standing has been raised by Carroll in this case based on
publicly available information indicating that Citibank (South Dakota), N.A.
(hereinafter "Citibank") has sold the Receivables involved in this action to a third
DEFENDANT'S MEMORANDUM ON THE IDAHO COLLECTION AGENCY ACT
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party, the Citibank Credit Card Master Trust I (hereinafter "the Master Trust"),
and either does not own the Receivables upon which this lawsuit is based, or is
acting in the capacity of a debt collector which requires a permit issued by the
Director of Finance for the State of ldaho. Carroll has pursued this issue in
discovery and has found it necessary to move this court to compel Citibank to
comply with her discovery requests. This court stated "Carroll has a right to
know who owns this debt." Citibank has not answered the court ordered
discovery but has instead provided only an argument as to why the ldaho
Collection Agency Act does not apply to Citibank. This refusal to provide court
ordered documentation has deprived Carroll of the evidence needed to
effectively present her case in this court. Carroll must instead depend on tacit
admissions and implied evidence in her present memorandum.
II
CITIBANK OWNERSHIP OF THE ACCOUNT
Citibank states, "CITIBANK is collecting the ~ccount,'which it owns, and
for its own benefit and, therefore, the ICAA does not apply." The tacit admission
which appears in footnote 2, below, indicates that the Receivables involved were
in fact in the Citibank Credit Card Master Trust I (hereinafter "the Master Trust")
and Citibank acquired the Receivables for collection after the Receivables were
both delinquent and in default. Citibank effectively states that what it owns and is
collecting are, "Receivables relating to the accounts that have been charged off"
Defendant's Account was charged off prior to CITIBANK suing to collect the Account.
Receivables relating to the accounts that have been charged off are not part of the Master Trust.
Prospectus, Annex I, p. A?-4. "When accounts are charged off, they are written off as losses in
accordance with the credit card guidelines, and the related receivables are removed from the
Master Trust." Id.
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which is something specifically covered by the ldaho Collection Agency Act. Title
26, Chapter 22 of the ldaho Code states,
26-2223. COLLECTION AGENCY, DEBT COUNSELOR PERMITS. NO
person shall without complying with the terms of this chapter and obtaining
a permit from the director:
(9) Engage or offer to engage in this state, directly or indirectly, in
the business of collecting any form of indebtedness for that
person's own account if the indebtedness was acquired from
another person and if the indebtedness was either delinquent or in
default at the time it was acquired.

Citibank, in footnote 2, states,
"When accounts are charged off, they are written off as losses in
accordance with the credit card guidelines, and the related receivables are
removed from the Master Trust."
The tacit admission is that the debt, which is the subject of this lawsuit, was in
the Master Trust and was removed from the Master Trust and acquired by
Citibank afterthe debt was charged off, thus being in default when Citibank
acquired the debt from the Master Trust. That conduct is consistent with the
activities of a collection agent under the ldaho Collection Agency Act.

REGULATED LENDER EXEMPTION
Citibank states, "CITIBANK is a national bank chartered under the laws of
the United States and located in South Dakota. (citation omitted) CITIBANK,
regulated by the Office of the Comptroller of the Currency (the "OCC"), issues
I

credit cards." Citibank claims to be exempt from the ldaho Collection Agency Act
based on "regulated lender" status under §26-2239(2), as defined in 528-41301(37), §28-46-301(2), and §28-41-301(45) as follows:

DEFENDANT'S MEMORANDUM ON THE IDAHO COLLECTION AGENCY ACT
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526-2239. EXEMPTIONS. The provisions of this chapter shall not apply
to the following:
(2) Any regulated lender as defined in section 28-41-301 (37), ldaho
Code, nor any subsidiary, affiliate or agent of such a regulated
lender to the extent that the subsidiary, affiliate or agent collects for
the regulated lender;

Section 28-41-301(37) defines'
(37) "Regulated lender" means a person authorized to make, or take
assignments of, regulated consumer loans, as a regular business, under
section 28-46-301, ldaho Code.

Section 28-46-301(2) also defines:
28-46-301(2) Any "supervised financial organization," as defined in
section 28-41-301(45), ldaho Code, or any person organized, chartered,
or holding an authorization certificate under the laws of another state to
engage in making loans and receiving deposits, including a savings,
share, certificate, or deposit account and who is subject to supervision by
an official or agency of the other state, shall be exempt from the licensing
requirements of this section.

And section 28-41-301(45) defines:

(45) "Supervised financial organization" means a person, except an
insurance company or other organization primarily engaged in an
insurance business:
(a) Organized, chartered, or holding an authorization certificate
under the laws of this state or of the United States that authorizes
the person to make loans and to receive deposits, including a
savings, share, certificate or deposit account; and
(b) Subject to supervision by an official or agency of this state or of
the United States.
The common elements of these definitions are:

.
.

Authorized to make, or take assignments of, regulated consumer loans, as
a regular business.
Making regulated consumer loans,
Engage in making loans and receiving deposits, including a savings,
share, certificate, or deposit account,
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Subject to supervision by an official or agency of this state or of the United
States.
And the key element: to the extent that the subsidiarv, affiliate or asent collects
for the regulated lender. (emphasis added).
While Citibank may perform these activities in other parts of their
business, Citibank does none of these things as Servicer for the Master Trust.
The Master Trust owns the Receivables and the Master Trust is not a lender,
regulated or otherwise. As Servicer, Citibank only performs collection activities
as the collection agent for the Master Trust, as relates to the Receivables, and
receives a monthly payment for doing so as part of the Pooling and Servicing
Agreement (Pg. 37, 7 4) as follows:
Section 3.02. Servicing Compensation. As full compensation for its
servicing activities hereunder and as reimbursement for any expense
incurred bv it in connection therewith, the Servicer shall be entitled to
receive the Servicing Fee specified in any Supplement.
Citibank has contracted with the Master Trust to collect payments for
Receivables owned by the Master Trust and to pursue collections of Receivables
which have been charged off (in default) and is compensated specifically for
those activities. Exhibit A

IS

a copy of the Office of the Comptroller of the

Currency's handbook titled: Activities Permissible for a National Bank. The
attached affidavit provides the necessary information to establish the validity of
its source and accuracy of the copy provided. The handbook lists, as a permitted
activity, on page 10, 7 4,
Loan Collection and Repossession Services. National banks may offer
loan collection and repossession services for other banks and thrifts.
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OCC lnterpretive Letter (December 14, 1983); OCC lnterpretive Letter
(March 15, 1971).
And on page 17 7 2,
Debt Collection. National banks may collect delinquent loans on behalf of
other lenders, may provide billing services for doctors, hospitals, or other
service providers and may act as an agent in the warehousing and
servicing of other loans. OCC lnterpretive Letter (August 27, 1985).

A national bank may collect loans for other banks, thrifts and lenders.
There is no authorization whatsoever for a national bank to collect debts for a
non-lender or an entity which is not a bank or a thrift. The Master Trust is not a
bank, thrift or lender; it is a holding trust. Citibank, in the capacity of a national
bank, does not have authority to collect a debt for the Master Trust, which is not
a bank, thrift or lender. Any collection activity for a non-lender is an ultra vires
activity for a national bank.
Citibank states, "Securitization is a process by which banks, such as the
plaintiff in this case, CITIBANK, convert receivables into cash." Converting these
receivables into cash is accomplished by selling the receivables. The sale is to
the Master Trust with all rights assigned to the Master Trust. Through a process
of issuing Certificates from the Master Trust to the Citibank Credit Card lssuance
Trust (hereinafter "the lssuance Trust"). The lssuance Trust then sells
investment securities based on the Receivables, and uses the funds obtained to
pay Citibank for the Receivables. This completes the securitization process of
converting the receivables into cash. The receivables have been sold and
Citibank has been paid for those Receivables, thus extinguishing all of Citibank's
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rights to, and control of, the Receivables. This is why Citibank has contracted
separately as Servicer with the Master Trust, not as a national bank or regulated
lender, but as a collection agent.

ACTIVITIES OF THE SERVICER
According to the Pooling and Servicing Agreement dated May 29, 1991 As
Amended and Restated as of October 5, 2001, provided by Citibank, Citibank is
defined as the Servicer as follows:

.

Page 18, 7 7, "Servicer" shall mean Citibank (South Dakota),&
nj
capacity as Servicer pursuant to this Aqreement, and, after any Service
Transfer, the Successor Servicer. (emphasis added).

As Servicer, Citibank performs the following activities:

.

ARTICLE Ill -ADMINISTRATION AND SERVICING OF RECEIVABLES
Section 3.01. Acceptance of appointment and Other Matters Relatinq to
the Servicer.
(a) Citibank (South Dakota) agrees to act as the Servicer under this
kgreement and the ~ertificatgholdersby their acceptance of Certificates
consent to Citibank (South Dakota) acting as Servicer.
(b) The Servicer shall service and administer the Receivables, shall collect
payments due under the Receivables and shall charge-off as uncollectible
Receivables.. .
ARTICLE IV Section 4.03 Collections and Allocations.
(a) The Servicer will apply or will instruct the Trustee to apply all
funds on deposit in the Collection Account as described in this Article IV
and in each Supplement. Except as otherwise provided below, the
Servicer shall deposit Collections into the Collection Account as promptly
as possible after the Date of Processing of such Collections, but in no
event later that the second Business Day following the Date of
Processing.

As Servicer, Citibank sends monthly statements to the cardholders, collects
payments from the cardholders, and forwards those payments on to the Master
Trust by depositing those payments into a Collection Account. These are not the
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permissible activities of a national bank. There is no authorization by the OCC
whatsoever permitting a national bank to collect payments and pass those
payments on to a non-lender. There is likewise no authorization by the OCC
whatsoever permitting a national bank to collect a debt for a non-lender. These
are the activities of a collection agent. Citibank, as a regulated lender, has sold
the Receivables to the Master Trust and has been paid for those Receivables.
That ends Citibank's role and capacity as a regulated lender. Citibank then
adopts a new role, acting in the capacity of Servicer, to collect payments and
pursue charged-off accounts in court, on Receivables which Citibank no longer
owns, for the Master Trust, which is a non-lender. This new role is in the
capacity of a debt collector, over which the State of ldaho has statutory control
Acting in the capacity of Servicer for the Master Trust is not a banking activity
and is not authorized by the OCC. Citibank has abandoned its status as a
regulated lender and has agreed to operate in the capacity of a collection agent
for the Master Trust.

v
COLLECTION AGENT ACTIVITIES
The ldaho Collection Agency Act, Title 26, Chapter 22 material section
and subsections are as follows:

526-2223. COLLECTION AGENCY, DEBT COUNSELOR PERMITS. No
person shall without first complying with the terms of this chapter and
obtaining a permit from the director:
(1) Operate as a collection agency, collection bureau, collection office,
debt counselor, or credit counselor in this state.
( 2 ) Engage, either directly or indirectly in this state in the business of
collecting or receiving payment for others of any account, bill, claim or
other indebtedness.
DEFENDANT'S MEMORANDUM ON THE IDAHO COLLECTION AGENCY ACT
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( 3 ) ...
(4) Sell or otherwise distribute any system or systems of collection letters
and similar printed matter where the name of any person other than
the particular creditor to whom the debt is owed appears.
(5) ...
(6) Engage or offer to engage in the business of receiving money from
debtors for application to or payment of or prorating of any creditor or
creditors of such debtor.
(7) ...
(8) ...
(9) Engage or offer to engage in this state, directly or indirectly, in the
business of collecting any form of indebtedness for that person's own
account if the indebtedness was acquired from another person and if
the indebtedness was either delinquent or in default at the time it was
acquired.
Citibank has (1, above), operated in the State of ldaho as the collection agent for
the Master Trust without obtaining a permit to do so from the Director of Finance
for the State of ldaho. Citibank has (2, above), directly engaged in the State of
ldaho in the business of receiving payments for the Master Trust on the account
which is the subject of this lawsuit. Citibank has (4, above), distributed a system
of collection letters or other similar printed matter (monthly statements) where the
name on the statement was Citibank, when in fact the real owner and creditor to
whom the debt was owed was the Master Trust. Citibank has (6, above),
engaged in the business of receiving money from Carroll in the State of ldaho for
application to or payment of the Receivables owned by the Master Trust
Citibank has (9, above), either engaged iti the business of collecting
indebtedness from Carroll for Citibank's own benefit, acquired from the Master
Trust after it was either delinquent or in default as specified in the Pooling and
Servicing Agreement in section 2.05 (a) Reassianment of lneliaible Receivables,
or Citibank has engaged in collecting a debt it does not own for the Master Trust.
DEFENDANT'S MEMORANDUM ON THE IDAHO COLLECTION AGENCY ACT
. .. .
Pg. 9 of 17.
,

_ _ !

-

87

These collection agency activities are regulated by the State of ldaho. In
Goranson

V.

Brady-McGowan, 48 ldaho 261, the court held,

"Compliance with and enforcement of the statute is as effectively
accomplished by not allowing an unauthorized party to carry on the
collection business or sue in connection therewith as to not allow such
person to collect compensation therefore after the ser;ices
have been
rendered."

Citibank is not allowed to engage in these activities in the State of ldaho without
the required permit.
The Court of Appeals of ldaho, in State v. Beard, 135 ldaho 641 (App.), in
reviewing the ldaho Collection Agency Act (26-2223) stated, "It is the conducf
that the statute proscribes and makes unlawful." (emphasis in original) It does
not matter whether Citibank identifies itself as the Servicer, or some other title; it
is the conduct of Citibank which is at issue, and that conduct is consistent with
and clearly defined by the State of ldaho as that of a collection agency

COMMON OWNERSHIP AND CONTROL
Citibank states, "ldaho Code § 26-2239(10) provides that a person, while
acting as a debt collector for another person, both of whom are related by
common ownership or affiliated by corporate control, is not subject to the ICAA."
The actual ldaho Code states,
$26-2239(10) A person while acting as a debt collector for another person,
both of whom are related by common ownership or affiliated by corporate
control, if so related or affiliated and if the principle business of such
person is not the collection of debts. (emphasis added).
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As clearly shown above, the principle business of the Servicer is the collection of
debts, specifically, the Receivables owned by the Master Trust.. The exemption
does not apply to Citibank because Citibank is in the business of the collection of
debts.
Citibank states, "In a nutshell, ClTlBANK transfers an interest in credit
card receivables to the Master Trust." The Pooling and Servicing Agreement, on
page 21, ARTICLE II - CONVEYANCE OF RECEIVABLES, Section 2.01
Convevance of Receivables states,
"By execution of this Agreement, each of the Sellers does hereby sell,
transfer, assign, set over and otherwise convey to the Trustee, on behalf
of the Trust, for the benefit of the Certificateholders, all its right, title and
interest in, to and under the Receivables existing at the close of business
on the Trust Cut-off Date, in the case of Receivables arising in the Initial
Accounts, and on each Additional Cut-off Date, in the case of Receivables
arising in the Additional Accounts, and in each case thereafter created
from time to time until the termination of the Trust, all monies due or to
become due and all amounts received with respect thereto and all
proceeds (including "proceeds" as defined in the UCC) thereof. Such
property, together with all monies on deposit in the Collection Account, the
Series Accounts, any Series Enhancement and the right to receive certain
Interchange attributed to cardholder charges for merchandise and
services in the Accounts shall constitute the assets of the Trust (the "Trust
Assets")."
The fact is; Citibank not only sold the Receivables, but the right to any and all
payments on those Receivables, including any Receivables which may be
generated in the future. All of the payments collected by Citibank, in its capacity
as Servicer, are passed on to the Master Trust, the rightful owner of the
Receivables and the associated payments. As Citibank states, "The money
generated from the sale of the notes is paid to ClTlBANK by the Issuance Trust."
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That completes Citibank's role as a national bank or a regulated lender. Citibank
(as Seller) has sold, and been paid for the Receivables.
Citibank states, "There are two entities involved in CITIBANK's
.

.

.

securitization process, both of which, directly or indirectly,are owned or
controlled by CITIBANK." Citibank formed the Master Trust as Grantor, and sold
the Receivables to the Master Trust. This does not mean that Citibank "owns"
the Trust. The general purpose of a trust is to sever ownership and control over
the items placed into the trust, along with the associated liabilities. That is why
there is a Trustee, who takes over ownership and control of the trust assets. In
this case the Trustee (from page 20 of the Pooling and Servicing Agreement) is:
"Trustee" shall mean Bankers Trust Company in its capacity as trustee on
behalf of the Trust, or its successor in interest, or any successor trustee
appointed as herein provided."
Likewise, Citibank is the Managing Beneficiary of the lssuance Trust. This does
not constitute ownership over the Certificates. The Issuance Trust Trustee (from
page 34 of the Pooling and Servicing Agreement) is:
"The Bank of New York (Delaware) is the issuance trust trustee under the
trust agreement. The issuance trust trustee is a Delaware banking
corporation and its principal office is located at 502 White Clay Center,
Route 273, Newark, Delaware 19711."
To maintain ownership and control over the Receivables after they are sold to the
Trust is to violate the very existence, nature and purpose of the Trust. What
Citibank has done instead, is enter into a contract with the Master Trust to collect
the payments, passing those payments on to the true owner (the Master Trust),
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and pursue charged off Receivables in court, the proceeds from which are also
passed on to the Master Trust per the Pooling and Servicing Agreement.
"Section 2.07(d) Delivery of Collections. In the event that such Seller
receives Collections or Recoveries, such Seller agrees to pay the Servicer
all such Collections and Recoveries as soon as practicable after receipt
thereof."

Citibank's protests and posturing aside, Citibank is clearly the collection agent for
the Master Trust
VII
FEDERAL PROTECTION OR PREEMPTION
There is no federal protection or preemption for the activities of the
Servicer. The activities of the Servicer regarding the Receivables are strictly
collection in nature. The Servicer sends out monthly statements, collects
payments, and passes those payments on to the Master Trust. The Servicer
receives assignments from the Master Trust after a Receivable has become
delinquent or is in default and pursues collection from the debtor. Any amount
received as a result of the collection action is also passed on to the Master Trust.
Regulation and supervision of collection agency activity is the purview of
the state, not the federal government. In Dun & Bradstreef, Inc., v McEldowney,
564 F.Supp. 257 (1983), two primary issues were examined. The first was the

commerce clause of the United States Constitution and its relation to ldaho Code
26-2223 (the ldaho Collection Agency Act). The United States District Court (D.
Idaho) held that "(2) regulation of commercial debt collection practices was
sufficiently compelling state interest to meet Pike balancing test, and
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consequently, justified state's policy." The Pike balancing test is the general
standard for determining whether the laws of a state apply or whether the laws of
the federal government apply based on the commerce clause. The balancing
test comes from Pike v. Bruce Church, Inc., 397 U.S. 137, 142, 90 S.Ct. 844,

"Where the statute regulates evenhandedly to effectuate a legitimate local
public interest, and its effects on interstate commerce are only incidental;
it will be upheld unless the burden imposed on such commerce is clearly
excessive in relation to the putative local benefits. (citations omitted) If a
legitimate local purpose is found, then the question becomes one of
degree. And the extent of the burden that will be tolerated will of course
depend on the nature of the local interest involved, and on whether it
could be promoted as well with a lesser impact on interstate activities."

The issue in Dun & Bradstreef was over the requirement for an in-state
office and an in-state representative. The U.S. District Court held that the in.
state requirement for both office and representative were not unconstitutional and
did not violate the commerce clause. While the issue of a license was not
directly addressed by the court, the validity of the license requirement was
assumed and is the same as the in-state office and in-state representative
Therefore, the State of Idaho's regulation of collection agency activities does not
interfere with the commerce clause of the U.S. Constitution, and thus federal law.
The second issue involved the Fair Debt Collection Practices Act [FDCPA]

(15 U.S.C.A. 1692 et seq.) and commercial debt collection. The court held that
the FDCPA applied to consumer debt collection activities rather than commercial
debt collection activities. In this case, the activity is consumer debt collection and
not commercial debt collection in nature. The court noted:
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"The FDCPA, in section 1692n of 15 U.S.C., contains the following
provision:
This title does not annul, alter, or affect, or exempt any person
subject to the provisions of this title from complying with the laws of
any State with respect to debt collection practices, except to the
extent that those laws are inconsistent with any provision of this
title, and then only to the extent of the inconsistency. For purposes
of this section, a State law is not inconsistent with this title if the
protection such law affords any consumer is greater than the
protection provided by this title."

The ldaho Collection Agency Act, in requiring a license, an in-state office,
and a resident agent or in-state representative, over which the State may
exercise its authority, provides a higher level of protection for the residents of
ldaho than the federal law provides. State control of collection agency activities
is clearly not only allowed, but recognized in federal legislation and federal court
decisions..
Collection agency activity is clearly established as a non-banking activity
and is not covered under the activities of a national bank or a regulated lender
Of the 565 items in the OCC Handbook of Permitted Activities for a National
Bank, only two pertain to the collection of debts. Both restrict the activities to
collecting a debt for another bank, lender or thrift. The Master Trust is none of
those things,

Vlll
CONCLUSION
Citibank has tacitly admitted that it has been acting in the capacity of
Servicer for the Master Trust. Citibank's entire argument is based on its role as
Servicer for the Master Trust. The activities of the Servicer are not allowed by
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the OCC for a national bank and are ultra vires activities. Citibank terminated its
role and capacity as a national bank or regulated lender when it sold the
Receivables to the Master Trust. Citibank then adopted a new role as Servicer
for the Master Trust, collecting payments and debts which it no longer owned as
a collection agent for the Master Trust. Citibank, in its capacity as Servicer,
collects payments and passes those payments on to the Master Trust. Citibank,
in its capacity as Servicer, pursues collection of debts in court and passes the
proceeds from those collections on to the Master Trust. Citibank, in its capacity
as Servicer, was required to obtain a permit from the Director of Finance for the
State of ldaho before attempting to collect payments or debts for the Master
Trust from the residents of ldaho. An examination of the records of permit
holders for collection agents in the State of ldaho reveals that Citibank does not
have the required permit. Citibank is not permitted by law to maintain this action
against Carroll without the required permit.

Dated this

a

@ day of June, 2007.

Miriam G. Carroll, Defendant, in propria persona

DEFENDANT'S MEMORANDUM ON THE IDAHO COLLECTION AGENCY ACT
Pg. 16 of 17.
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CERTIFICATE OF SERVICE
I, David F. Capps, hereby certify, under penalty of perjury, that I mailed a
true and correct copy of the DEFENDANT'S MEMORANDUM ON THE IDAHO
c'day of
COLLECTION AGENCY ACT to the attorney for the Plaintiff this
( ( A U O Q i T 76.3&4?6 1 at
June, 2007, by Certified Mail #
the following address.

z$

-

Sheila R. Schwager
Hawley, Troxell, Ennis & Hawley, L.L.P.
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617

DEFENDANT'S MEMORANDUM ON THE IDAHO COLLECTION AGENCY ACT
Pg. 17 of 17.
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Hawley Troxell
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M THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATO OF WAHO, IN AND FOR THE COUNTY OF IDAHO
CITlBANK (SOUTH DAKOTA). N.k,

Plaintiff7Countcrdcfcndant,
vs.
MIRIAM G. CARROLL,
DcfcndanUCounterclaimant

I

1
1

)
)

i

Case No. CV-20015-37067

ORDER GRANTING PLAINTLFF'S
MOTION FOR EXTENSION OF
TIME FOR SUBMISSION OF
REPLY BRIEF

)

1
1

PtainliWCounterdcfcndant, Citibank (South Dakota) N.A. ("CITIBANK"), by and
through its attomcys of record. Hnwlcy Troxcll Ennis 6e Hawley LLP, having filcd n Motion for
Extension of Timc for Submission of Reply Bricfi this Court bcin!: fully adviscd and hnving
considcrcd alt thc pleadings, molions, memoranda, and other documcnls on file heroin; and good
a s c appearing; thcrcfore:
IT IS HEREBY ORDERED. ARJUDGED A N D DECREED, that CITIBANK's RcpIy
Brief filing dcndlinc sot forlh in this Court's Ordcr Vacating Trial Date; Continuing Summary
Judament Henring And Granting Limited Discovery. issucd on April 5,2007, is extended from
July 13,2007 lo July 17,2007. At such timc the Court will lake the mnltcr undcr advisement and
set a hearing dale for thc pcnding Motion for Summnry Judgment.

ORDER GRANTDTG PLAINTIFF'S MOTION FOR EXTENSION OF TIME
FOR SUBMISSION OF ROPLY BRTEF - I

CLERIC'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this &day
.f July. 200'7,I causcd lo be s c d a (rue
copy of Ulc foregoing ORDER GRANTING PLAINTIFF'S MOTION FOR EXTENSION OF
TtME FOR SUBMISSION O F REPLY BRIEF by the method indicated below, and addressed to
each o f tho follo\ving:
Miriam G.Carroll
WC-I I Box 366
Kamiah, W 83536
bra se]

XX
U.S. Mail, Postagc
Prepaid
H a n d Dclivcrcd
Overnight
Mail
Tclecopy
Email

-

XX

Shcila R. Schwager
Hawley Troxell Ennis & Hawlcy, LLP
P. 0. Box 1617
Boise. ID 83701-1617

U.S. Mail, Postage
Prepaid
H a n d Dclivcrcd
Overnight Mail
Telecopy
Email

-

ORDER GRANTING PLAINTIFF'S MOTION FOR EXTENSION OF TIME
FOR SUBMISSION OF REPLY BRIEF 3

-

Miriam G. Carroll
HC-11 Box 366
Kamiah, ID 83536
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA) N.A.,
Plaintiff,

)
)
)
)

VS.

)

MIRIAM G. CARROLL,

)

Case No. CV-2006-37067
MOTION TO COMPEL
DISCOVERY

i

Defendant,

COMES NOW the Defendant, Miriam G. Carroll (hereinafter "Carroll") and
moves this court under Rule 36(a) of the Idaho Rules of Civil Procedure to order
the Plaintiff, Citibank (South Dakota) N.A., (hereinafter "Citibank) to answer her
discovery requests as follows:

INTRODUCTION
Carroll has sent the following discovery requests seeking specific
documents relating to Citibank's claim of ownership of the account in question in

Pg. 1 of 6.

MOTION TO COMPEL DISCOVERY

-
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this lawsuit. Citibank has responded with bogus objections, deceptive and
evasive responses in violation of Rule 33, 34 and 36 of the Idaho Rules of Civil
Procedure. Citibank has been unresponsive to requests for voluntary
compliance to discovery and has left Carroll with no other option than to involve
this court in discovery. The Plaintiff has repeatedly stated that Citibank owns the
alleged debt receivables involved in this case, and yet, when Carroll requested
any actual documents involved in the transfer of the alleged debt receivables
back to Citibank from the Citibank Credit Card Master Trust I (hereinafter "the
Master Trust"), Citibank has refused to provide any documents whatsoever
demonstrating that Citibank actually owns the alleged debt receivables. This
leaves Carroll wondering whether any such documents exist at all. Citibank's
standing in this court and its right to bring a claim at all against Carroll depends
on Citibank actually owning the alleged debt receivable. Without actual
documentation, Citibank cannot proceed.
II
DOCUMENTS

Pursuant to the Pooling and Servicing Agreement, provided by Citibank in
,
are nine (9) different documents generated
support of its role as S e ~ i c e rthere
when Receivables are removed from the Master Trust. Carroll has requested
each of these nine documents from Citibank in discovery. These documents are
relevant and material to Citibank's claim of ownership of the alleged debt
receivables. Citibank has refused to supply the requested documents. The
requests for the specific documents are as follows:

MOTION TO COMPEL DISCOVERY
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 13: Please provide
or make available for copying the Reassignment from the master trust to the
Seller, Citibank, in the form of Exhibit C of the Pooling and Servicing Agreement.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 14: Please provide
or make available for copying the Acceptance of the Receivables by the Seller
pursuant to Citibank's claim that it has reacquired the Receivables associated
with the ACCOUNT
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 15: Please provide
or make available for copying any and all financial records which support, or tend
to support, the sale of the Receivables associated with the ACCOUNT to the
Seller by the Master Trust as claimed by Citibank.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 16: Please provide
or make available for copying (without compromising security) the listing showing
the ACCOUNT as a Removed Account, pursuant to Section 2.10(b) of the
Pooling and Servicing Agreement.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 17: Please provide
or make available for copying any and all Notice of Removal sent or supplied to
,
Rating Agency, and each Series Enhancer,
the Trustee, the S e ~ i c e reach
specifying the Removal Date, pursuant to Section 2.10(a) of the Pooling and
Servicing Agreement relating to the Receivables associated with the ACCOUNT.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 18: Please provide
or make available for copying the Warranty of the Removal Date for the list of

MOTION TO COMPEL DISCOVERY
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Removed Accounts delivered pursuant to Section 2.10(b) of the Pooling and
Servicing Agreement as being true and complete in all material respects, as
related to the Receivables associated with the ACCOUNT
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 19: Please provide
or make available for copying the Certificate delivered to the Trustee and each
Series Enhancer by a Vice President or more senior officer, dated the Removal
Date, to the effect that such Seller reasonably believes that such removal will not
have an Adverse Effect and is not reasonably expected to have an Adverse
Effect at any time in the future pursuant to Section 2.10(e) of the Pooling and
Servicing Agreement as related to the Receivables associated with the
ACCOUNT.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 20: Please provide
or make available for copying the Tax Opinion, dated the Removal Date with
respect to such removal pursuant to Section 2.10(f) of the Pooling and Servicing
Agreement as related to the Receivables associated with the ACCOUNT.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 21: Please provide
or make available for copying the Certificate of a Vice President or more senior
officer sent or supplied to the Trustee, dated the Removal Date, pursuant to
Section 2.10(g) of the Pooling and Servicing Agreement as related to the
Receivables associated with the ACCOUNT.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 22: Please provide
or make available for copying Exhibit C from the Pooling and Servicing
Agreement.

MOTION TO COMPEL DISCOVERY
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111
REQUESTS FOR ADMISSIONS
The following Requests for Admission have been made by Carroll in
connection with the requested documents. Citibank has again responded with
bogus objections. These Requests for Admission have also not been properly
answered by Citibank. These requests are relevant and material to the standing
of Citibank in this court. The specific requests are as follows:
REQUEST FOR ADMISSION NO. 71: Please admit that Citibank is acting in
the capacity of Servicer pursuant to the Pooling and Servicing Agreement in this
action.
REQUEST FOR ADMISSION NO. 72: Please admit that Citibank Credit
Card Master Trust I has retained an interest in the Finance Charge Receivables
associated with the ACCOUNT pursuant to the Pooling and Servicing
Agreement.
REQUEST FOR ADMlSSlON NO. 73: Please admit that the Citibank Credit
Card Issuance Trust has retained its interest in the Receivables associated with
the ACCOUNT.
REQUEST FOR ADMISSION NO. 74: Please admit that any and all
Recoveries collected by Citibank in this action will be paid to the Citibank Credit
Card Master Trust I.
IV
CONCLUSION

MOTION TO COMPEL DISCOVERY
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The requested discovery was made in mid-February, 2007, within the
scheduled time for discovery. Citibank has responded with bogus objections and
has not responded to the discovery requests as required by the Idaho Rules of
Civil Procedure. Carroll therefore moves this court to order Citibank to provide
the requested documents and admit or deny the Requests for Admission.
Dated this .%&

day of August, 2007.

.,. .
t-i

i\
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Miriam G. Carroll, Defendant, in propria persona

CERTIFICATE OF SERVICE
I, David F. Capps, do hereby certify, under penalty of perjury, that 1 mailed
a true and correct copy of the Defendant's MOTION TO COMPEL DISCOVERY
to the attorney for the Plaintiff this 8 @ day of August, 2007 by Certified Mail
# 7&U- )/LO 0002 7b3Q $.$Bat the following address:

Sheila R. Schwager
Hawley, Troxell, Ennis & Hawley, L.L.P.
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA) N.A.,
Plaintiff,
vs.
MIRIAM G. CARROLL,

)
)
)
)
)
)
)
)

Case No. CV-2006-37067
REBUTTAL TO CITIBANK'S
SUPPLEMENTAL REPLY
BRIEF IN SUPPORT OF
SUMMARY JUDGMENT

1

Defendant,

COMES NOW the Defendant, Miriam G. Carroll (hereinafter "Carroll") and
submits her REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF
SUMMARY JUDGMENT as follows:

INTRODUCTION
The issue of standing has been raised by Carroll in this action. Citibank
(South Dakota) N.A. (hereinafter "Citibank) has claimed to own the alleged debt
receivables involved in this lawsuit. Standing is for the one seeking relief to
REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
JUDGMENT
Pg. 1 of 44.

prove. Standing cannot be assumed. So far, Citibank is attempting to "prove" it
has standing by making a claim of counsel only. So far, Citibank has not
provided a single shred of actual evidence showing ownership of the alleged debt
receivables. Carroll has provided this court with publicly available information
demonstrating that Citibank sold the alleged debt receivables to a third party,
transferring all title, rights and ownership to the Citibank Credit Card Master Trust

I (hereinafter "the Master Trust"). Citibank's claim of counsel is that the alleged
debt receivables were transferred back to Citibank when the account was written
off as a bad debt. According to the Pooling and Servicing Agreement between
Citibank and the Master Trust, there are at least 8 documents which should have
been generated when, and if, the alleged debt receivables were actually removed
from the Master Trust and assigned to Citibank. Carroll has requested each of
those documents in discovery. Citibank's response was to object on bogus
grounds and not provide any of the requested documentation.
Citibank's position seems to be that they want to argue points of law
without providing any actual facts to go along with the argument. The judicial
process is based on both the facts and the law. Without the facts involved, the
determination of what law applies cannot be properly determined. The facts are
the foundation upon which the law may be applied. The fact is: Citibank has
provided no proof whatsoever that it actually owns the alleged debt receivables
upon which this lawsuit is based, even under order of this Court.
il
REBUTTAL OF STATEMENTS MADE BY ClTlBANK

REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
JUDGMENT
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In CITIBANK'S SUPPLEMENTAL REPLY BRIEF IN SUPPORT OF
SUMMARY JUDGMENT (hereinafter "Reply Brief'), Citibank states (Reply Brief,
Pg. 2 7 I), "First,there is no dispute that Citibank is a national bank organized
under the laws of the United States." While this isolated statement may be true,
it is also true that companies organized as a national bank perform roles as a
business other than the permitted activities for a national bank. When they do
so, they must comply with the laws, rules and regulations pertinent to those roles.
Because a company is a national bank does not give the company carte blanche
in any field of business. When a national bank sells insurance, they must comply
with the state laws and regulations regarding insurance businesses. When a
national bank sells stocks or securities, they must comply with the laws and
regulations of the Securities and Exchange Commission and any state laws
regarding securities. Status as a national bank is not a single controlling factor;
the conduct of the business controls what laws, rules and regulations apply to the
business. While a business performs only the permitted activities of a national
bank, and has the recognition as a national bank by the Office of the Comptroller
of the Currency [OCC], that business is exempt from state laws and state
regulations regarding the operation of the bank. But, when a national bank
enters conduct outside of the permissible activities, it subjects itself to the laws,
rules and regulations pertinent to that field of business.
Citibank states (Reply Brief, Pg. 2, 7 I), "As a national bank, Citibank is a
"regulated lender" and is therefore exempt from the ICAA." This depends entirely
on what specific role Citibank's conduct places it in. When Citibank, just as any

REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
JUDGMENT
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other business, performs the conduct of a collection agency, they come under
the state laws, rules and regulations which control collection agencies.
The referenced Affidavit of Idaho Department of Finance Bureau Chief,
Mike Larson will be addressed in a supplemental brief, as the Defendant's
deposition of Mike Larson is scheduled after this rebuttal is due to be filed.
"The OCC expressly authorizes
Citibank states (Reply Brief, Pg. 2 , 7 I),
the securitization of credit card receivables as a permissible activity for a national
bank, and Citibank is well within its powers under the National Bank Act when it
securitizes its credit card receivables and also acts as the "sewicer" for such
receivables." Securitizing receivables is defined as (OCC handbook on "Asset
"Asset securitization is the
Securitization", November 1997, Pg. 2 , 7 I),
structured process whereby interests in loans and other receivables are
packaged, underwritten, and sold in the form of "asset-backed" securities."
Citibank also describes the securitization process as "converting the receivable
into cash." The OCC specifically authorizes a national bank to securitize its
credit card receivables (converting them into cash) by two different methods: A
national bank can sell the receivable, thus converting it into cash. Or, a national
bank can bundle the receivables and use the receivables as collateral against
which the national bank borrows money from the commercial market, thus
converting the receivables into cash. Either one of these activities are permitted
activities for a national bank. Citibank sold the receivables to the Master Trust as
stated in the Prospectus (Pg.101 - Master Trust Assets -"The master trust
assets consist primarily of credit card receivables arising in a portfolio of

REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
JUDGMENT
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revolving credit card accounts, and collections on the accounts. Citibank (South
Dakota) - and Citibank (Nevada) prior to its merger into Citibank (South Dakota)

- sells and assigns the credit card receivables to the master trust.) and in the
Pooling and Servicing Agreement (Article II, Section 2.01 Conveyance of
Receivables -"each of the Sellers does hereby sell, transfer, assign, set over
and otherwise convev to the Trustee, on behalf of the Trust, for the benefit of the
Certificateholders, all its right, title and interest in, to and under the receivables").
(Emphasis added). That is how Citibank securitized its credit card receivables; it
sold them.
Citibank added the statement, "and also acts as the "servicer" for such
receivables." There is actually no authorization whatsoever on the part of the
OCC permitting a national bank to act as "servicer" for receivables which it sold.
Significantly, in the "Asset Securitization" Comptroller's handbook, supplied by
Citibank, regarding securitization and collections in Section 49, Collections (Pg.
82, 7 l o ) is subsection c, "Evaluate methods used by management to ensure that
collection procedures comply with applicable state and federal laws and
regulations." If, as Citibank states, the OCC has exclusive authority and state
laws do not apply; why would the Examiner in Charge need to evaluate how the
bank complied with state laws and regulations as well as federal laws and
regulations regarding collections? The only reasonable explanation is that the
OCC recognizes that in the bank's roles (other than the specific permitted
activities of a national bank), the bank is actually subject to state laws in these
other roles. Why else would a bank examiner need to evaluate the methods

REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
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used by management to insure that collection ~rocedurescomply with state and
federal laws and regulations?
Citibank states (Reply Brief, Pg. 2 7 2), "Second, Defendant cannot
credibly dispute that Citibank is collecting on the Account, which it owns, for its
own benefit." Actually, the Defendant can. The Prospectus Supplement dated
December.14, 2006, supplied by Citibank, on page 105 (144 of 183) 1 1 & 12,
states,
"Eligible receivables are credit card receivables... that constitute an
"account" under the Uniform Commercial Code in effect in the State of
South Dakota."
The Uniform Commercial Code, incorporated into the South Dakota statutes in
Title 57A defines "account" as:
$9-102(2) "account", except as used in "account for", means a right to
payment of a monetary obligation, whether or not earned by performance,
(vii) arising out of the use of a credit or charge card or information
contained on or for use with the card.

As Citibank's own definition states, "account" means a riqht to payment of a
monetarv obligation. The Pooling and Servicing Agreement, dated as of May 29,
1991, as Amended and restated as of October 5, 2001, states (Article 11, Section

Section 2.01. Conveyance of receivables. By execution of this
Agreement, each of the Sellers does hereby sell, transfer, assign, set over
and otherwise convey to the Trustee, on behalf of the Trust, for the benefit
of the Certificateholders, all its right, title and interest in, to and under the
Receivables existing at the close of business in the Trust Cut-off Date, in
the case of Receivables arising in the Initial Accounts, and on each
Additional Cut-off Date, in the case of Receivables arising in the Additional
Accounts, and in each case thereafter created from time to time until the
termination of the Trust, all monies due or to become due and all amounts
received with respect thereto and all proceeds (including "proceeds" as
defined in the UCC) thereof. Such property, together with all monies on

REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
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deposit in the Collection Account, the Series Accounts, any Series
Enhancement and the right to receive certain lnterchange attributed to
cardholder charges for merchandise and services in the Accounts shall
constitute the assets of the Trust (the "Trust Assets").
Not only did Citibank sell the Receivables to the Master Trust, transferring all its
right, title and interest in the receivables to the Master Trust, Citibank also sold
and transferred "all monies due or to become due and all amounts received with
respect thereto and all proceeds thereof" as well as "the riqht to receive certain
Interchange attributed to cardholder charges for merchandise and services in the
Accounts". All of these belong to the Master Trust and have become the "Trust
Assets." Thus, the right to payment of the monetary obligation was sold and
transferred to the Master Trust. By Citibank's own definition, the Account was
sold to the Master Trust. Citibank cannot credibly claim it has always owned
something it clearly sold, transferring all title, rights and ownership to the Master
Trust.
Citibank states (Reply Brief, Pg. 2, 7 2), "Defendant's arguments regarding
the Master Trust and the ownership of the credit card receivables in the Master
Trust have nothing to do with the collection of this Account by Citibank." Actually,
ownership has everything to do with Citibank collecting this account. Citibank
has not produced even a single shred of evidence proving that it actually owns
the alleged debt receivables as claimed in this lawsuit. Without that proof of
ownership, Citibank does not have standing in this court, nor can Citibank prove
the essential element of ownership in its claim against the Defendant.
Citibank states (Reply Brief, Pg. 2, 7 2 ) ,"The fact that the receivables
relating to the Account mav have been removed from the Master Trust when the
REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
Pg. 7 of 44.
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Account was charged-off does not change the fact that Defendant's debt, and the
corresponding obligation to repay such debt, is owed to Citibank, and not to the
Master Trust, trustee or third-party investors." (Emphasis added). The problem
with this statement is that the receivables may not have been removed from the
Master Trust. Stating that "the fact that the receivables relating to the Account
may have been removed from the Master Trust" is not a fact at all, but rather
speculation. Citibank needs to prove ownership of the debt receivables. Having
the alleged debt receivables removed from the Master Trust is an essential part
of that process. Shouldn't Citibank be stating that the alleged debt receivables
have been removed? The fact that Citibank is stating that the alleged debt
receivables may have been removed from the Master Trust is prima facia
evidence that the receivables are still in the Master Trust and Citibank has
neither ownership nor assignment of the alleged debt receivables. So far
Citibank has provided no evidence whatsoever that the receivables in question
have actually been removed from the Master Trust. From all available evidence,
the receivables involved are still owned by the Master Trust, not Citibank. This
fact makes a profound difference in who has standing in this court.
Citibank states (Reply Brief, Pg. 2, n3), "Third, even if the court were to
accept Defendant's skewed and inaccurate analysis that Citibank is collecting on
behalf of the Master Trust, Citibank has amply demonstrated that both the
I

Issuance Trust and Master Trust are under common ownership and control with

I
Citibank such that Citibank, as well as the trusts, are exempt from the ICAA

I

pursuant to I.C. § 26-2239(10)." While Citibank may, or may not, be exempt from
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the Idaho Collection Agency Act [ICAA], there is no exemption for either the
Master Trust or the Issuance Trust. These entities are holding trusts, not
lenders, regulated or otherwise. These entities do not engage in any of the
activities associated with "regulated lenders", are not listed as subsidiaries of a
national bank with the OCC and cannot qualify for an exemption under the ICAA.
The common ownership rule in the ICAA applies only if the business of the party
is not the collection of debts. Citibank, in its role and capacity as servicer, is
clearly in the business of debt collection, so the exemption does not apply.
Citibank states (Reply Brief, Pg. 3, 7 2), "The fact that Citibank uses its
assets (i.e., its credit card receivables) as an investment vehicle does not alter
Defendant's agreement to honor her debt to Citibank." Actually, it does. When
Citibank sold the alleged debt receivables to the Master Trust, assigning all title,
rights and interest in those receivables to the Master Trust, plus all future
receivables and future payments to the Master Trust, the alleged debt obligation
was also transferred to the Master Trust. Any and all alleged debt obligations to
Citibank were extinguished with the sale of the receivables to the Master Trust.
To date, Citibank has provided absolutely no evidence proving that Citibank has
acquired any ownership or actual assignment of the alleged debt receivables.
Citibank claims that it is only using its assets (i.e., its credit card receivables) as
an investment vehicle. This is not true. When Citibank sold the alleged debt
receivables to the Master Trust the receivables ceased to be Citibank's assets.
Stating that Citibank was using its assets (credit card receivables which were
actually sold) as an investment vehicle is a misrepresentation of a material fact.

REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
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Citibank states (Reply Brief, Pg. 3,74), "Importantly, the ldaho Supreme
Court previously has relied upon the interpretation of the ICAA by the ldaho
Department of Finance in determining the appropriate scope of the ICAA. See
Davis v. Professional Bus. Sews.. Inc., 109 ldaho 810, 712 P.2d 51 1, 517 (1985)
(relying on amicus brief of the ldaho Department of Finance). This court should
grant the same deference here." In Davis, the defendant was a bookkeeping
company, providing bookkeeping and accounting services for a medical
company. The ldaho Supreme Court decided that the bookkeeping service did
not qualify as a collection agency for the following reasons: (1) defendant never
sent any mailings or billings in its own name, but rather in plaintiff's name; (2)
plaintiff never assigned any of its accounts to defendant; (3) defendant deposited
all the money it received for plaintiff into plaintiff's own bank accounts; (4) plaintiff
paid defendant directly from plaintiff's accounts upon signature of one of the
plaintiff's personnel; and (5) when plaintiff's accounts were not paid in the regular
billing process, defendant turned them over to a collection agency for collection.
If Citibank sent out statements in the name of the Master Trust, had
customer checks made out to the Master Trust, deposited those checks into an
account in the name of the Master Trust, and when the account was in default
had turned the account over to a collection agency, then Citibank would be
entitled to the same deference. However, Citibank did not do that. Citibank sent
out statements in the name of Citibank, when Citibank knew the associated
receivables had been sold and they no longer had a right to payment. Citibank
had the customer make the check out to Citibank, and Citibank deposited the
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check into an account in the name of Citibank, all the while knowing that Citibank
no longer had a right to the payment. Citibank also took it upon itself to collect
the alleged debt receivable rather than turn it over to a collection agency.
Citibank is not entitled to the same deference.
The Idaho Department of Finance aiso provided an amicus brief where it
explained its view that "the Act in question was designed to ( I ) protect the
creditor whose money is collected by an assignee-collector who, absent the Act's
protection, might not deliver the collected proceeds to the creditor; and (2)
protect the public from unscrupulous collectors." While we have no evidence that
Citibank may, or may not, have paid the money it collected to the Master Trust,
we do have evidence that Citibank acted unscrupulously in regards to the public
in collecting payments on a debt it did not own and attempting to sue a consumer
for an alleged debt for which Citibank has produced no evidence whatsoever that
it actually owns, or for which it has received an assignment.
Citibank states, (Reply Brief, Pg. 4,

I), "The National Bank Act grants

Citibank the powers of, among other things, "receiving deposits" and "loaning
money" (See 12 U.S.C. § 24 (Seventh))" The implication is that when Citibank
receives and passes on payments to the Master Trust it is 'Tust" receiving
deposits. But the deposits in the National Bank Act are customer deposits to
checking or savings accounts which the bank owns. This is significantly different
from the collection agency activities of the Servicer for the Master Trust. In this
regard, Citibank did not technically "loan money" but extended credit, which is not
authorized by 12 U.S.C.

3 24 (Seventh).
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Citibank states (Reply Brief, Pg. 4, fl I), "Indeed, Defendant concedes that
the OCC has exclusive regulatory authority here because, in support of her
Opposition, she submits a section of the OCC-published Com~troller'sHandbook
entitled [sic] Activities Permissible for a National Bank." How Citibank comes to
that conclusion is unexplained. Carroll has made no such concession or
admission. Carroll submitted the handbook as a demonstration that Citibank was
operating outside the permitted activities for a national bank. This does not, in
any way, constitute recognition that the OCC has exclusive regulatory authority
here. Carroll has clearly demonstrated that Citibank is operating in the role and
capacity of a debt collection agency, and as such, is required to have a permit for
such conduct in the State of Idaho.
Citibank states (Reply Brief, Pg 4,fl2), "the OCC specifically authorizes

I

I

the securitization of credit card receivables as a permissible activity for national
banks. In fact, the same OCC handbook relied upon by Defendant specifically

I

states: 'National banks may securitize and sell assets they hold, including
mortgage and nonmortgage loans that are originated by the bank or purchased
from others."' Citibank sold the receivables as authorized and permitted by the
OCC. That ended Citibank's authorized and permitted activities regarding the
receivables. There is no specific OCC authorization for Citibank to act as
"servicer" for receivables which it has sold and no longer owns. Acting as
servicer is not a permitted activity for a national bank.
"The National Bank Act confers
Citibank states (Reply Brief, Pg. 5, fl I),
broad powers upon national banks, including 'all such incidental powers as shall
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be necessary to carry on the business of banking,' and further including, without
limitation, the powers of 'discounting and negotiating promissory notes, drafts,
bills of exchange, and other evidences of debt.' 12 U.S.C. § 24 (Seventh)." This
is true. Citibank negotiated and sold the alleged evidences of debt, just as they
were authorized by the OCC and the National Bank Act. There is no dispute
over that simple fact. What is in dispute is whether Citibank is authorized, as a
national bank, to collect payments and pass them on to a non-lender and to
represent a non-lender in court without the required permit. Currently, there is no
authorization for Citibank to do so. It is not a permitted activity for a national
bank. As a national bank, Citibank can perform only those permitted activities
which are specifically enumerated by the OCC. Acting as "servicer" is not
currently listed as a permitted activity by the OCC for a national bank.
Citibank states (Reply Brief, Pg. 5, 7 I), "It is undisputed that the OCC is
tasked with the exclusive authority to regulate the national banking system.

See

12 U.S.C. § 93a; Watters v. Wachovia Bank. N.A., 127 S. Ct. 1559, 1564 (2007)
("As the agency charged by Congress with supervision of the NBA, OCC
oversees the operations of national banks and their interactions with
customers.")." While it may be true that the OCC is tasked with the exclusive
authority to regulate the national banking system as a whole, it is also true that
national banks individually, are equally subject to state laws and state regulation.
I

Federal preemption of state laws is not a function of the OCC, but of Congress
In Watters, the U.S. Supreme Court also stated,
"Federally chartered banks are subject to state laws of general application
in their daily business to the extent such laws do not conflict with the letter
REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
Pg. 13 of 44
,
JUDGMENT
I

-

I+

* L

8.

4

or the general purposes of the NBA. Davis v. Elmira Savings Bank, 161
U.S. 276, 290 (1896). See also Atherfon, 519 U.S., at 223. For example,
state usury laws govern the maximum rate of interest national banks can
charge on loans, 12 U.S.C. $85, contracts made by national banks 'are
governed and construed by State laws,' National Bank v. Commonwealth,
9 Wall. 353, 362 (1870), and national banks' 'acquisition and transfer of
property [are] based on State law,' ibid. However, 'the States can
exercise no control over [national banks], nor in any wise affect their
operation, except in so far as Congress may see proper to permit. Any
thing beyond this is an abuse, because it is the usurpation of power which
a single State cannot give.' Farmers' and Mechanics' Nat. Bank v.
Dearing, 91 U.S. 29, 34 (1875) (internal quotation marks omitted)."
There is no authorization in the National Bank Act [NBA] for a national bank to
collect the debts of a non-lender. As such, there is no federal preemption of
state laws regarding the collection of debts for non-lenders. Significantly, in the
Watters dissenting opinion of Justice Stevens, with whom The Chief Justice and
Justice Scalia join, regarding national banks, states,
"They are subject to the laws of the state, and are governed in their daily
course of business far more by the laws of the State than of the nation. All
their contracts are governed and constructed by State laws. Their
acquisition and transfer of property, their riaht to collect their debts, and
their liability to be sued for debts, are all based on State law." (Emphasis
added).
The same dissenting opinion also states,
"For the same reasons, we observed in First Nat. Bank in Plant City v.
Dickinson, 396 U.S. 122, 133 (1969), that '[tlhe policy of competitive
equality is ... firmly embedded in the statutes governing the national
banking system.' So firmly embedded, in fact, that 'the congressional
policy of competitive equality with its deference to state standards' is not
'open to modification by the Comptroller of the Currency."'
The majority opinion states,
"States are permitted to regulate the activities of national banks where
doing so does not prevent or significantly interfere with the national bank's
or the national bank regulator's exercise of its powers."
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Collecting debts for a non-lender is not within the powers enumerated for a
national bank. Therefore the State is clearly permitted to regulate the national
bank in this collection action
In the Gramm-Leach-Bliley Act [GBLA] of 1999, Congress revised a
portion of the national banking laws, separating out financial institutions from
national banks. This act pulled back some of the authority and-activities of the
OCC and re-defined a number of financial activities. The GLBA defines financial
institution as,
"Definition: Any institution in the business of which is engaging in financial
activities as described in section 4(k) of the Bank Holding Company Act
(12 U.S.C. § 1843(k)). Under the Final Rule promulgated by the Federal
Trade Commission (FTC), an institution must be significantly engaged in
financial activities to be considered a 'financial institution."'
These financial activities are closely related to banking but are now considered to
be non-banking activities. These activities include:
Ill - A. Financial Activities:
Engaging in an activity that the Federal Reserve Board has determined to
be closely related to banking. [§ 4(k)(4)(F); 12 C.F.R. § 225.281. For
example:
- Extendinn credit and servicinn loans
- Collection anencv services
- Real estate and personal property appraising
- Check guaranty services
- Credit bureau services
- Real estate settlement services
- Leasing real or personal property (on a nonoperating basis for an
initial lease term of at least 90 days)
(Emphasis added).

ill - B. Examples of businesses that engage in "financial activities" and are
"financial institutions" for purposes of the GLB Act:
Mortgage lender or broker
Check casher
Pay-day lender
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Credit counseling service and other advisors
Medical-services provider that establishes for a significant number of its
patients long-term payment plans that involve interest charges
Financial or investment advisory services including tax planning, tax
preparation, and instruction on individual financial management
Retailer that issues its own credit card
Auto dealers that lease andlor finance
Collection aaency services
Relocation service that assists individuals with financing for moving
expenses andlor mortgages
Sale of money orders, savings bonds, or traveler's checks
Government entities that provide financial products such as student loans
or mortgages
(Emphasis added).
While the list seems long and involved, it is addressing the evolving financial
market and the companies which are involved. Of particular interest here are the
following activities: Extending credit and servicing loans, and Collection agency
services, in Ill A above. The OCC handbook "Asset Securitization" points out in
the "Background" section,
"But securitization markets offer challenges as well as opportunity. indeed,
the success of nonbank securitizers are forcing banks to adopt some of their
practices. Competition from commercial paper underwriters and captive
finance companies has taken a toll on bank's market share and profitability in
the prime credit and consumer loan business. And the growing competition
within the banking industry from specialized firms that rely on securitization
puts pressure on more traditional banks to use securitization to streamline as
much of their credit and oriainations business as possible." (Emphasis
added).
The point is: banks have had to move into and adopt non-banking practices to
compete with the other companies now identified as "financial institutions". As
banks have done so, they have subjected themselves to the laws and regulations
under which these other financial institutions operate. Just as banks are subject
to state laws in the insurance and securities business, so too are banks subject
to state laws in servicing loans which they have sold and collection agency
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activities for the Master Trusts which they serve. As the GLBA states in Section
IX(C),Relationship to State Laws:
State laws are not preempted except to the extent that they are
"inconsistenf' with this federal law. A state law is not "inconsistent" if it
affords "greater protection" to consumers than provided for by this federal
law, as determined by the FTC.
Idaho, in requiring registration and permits for collection agency activities, affords
greater protection for consumers than the associated federal law provides. Thus
the Idaho Collection Agency Act is not preempted by federal law
In Watfers (supra), the U.S. Supreme Court stated,
"[Tjhe States can exercise no control over [national banks], nor in any
wise affect their operation, except in so far as Conaress may see proper to
permit." (Emphasis added).
That control for states was granted in the GLBA when a bank engages in the
activities of a "financial institution", which include servicing loans and collection
agency activities - the specific activities of Citibank in its role and capacity as
"servicer" for the Master Trust.
Citibank cites Barnett Bank, N.A. v. Nelson, 517 U.S. 25, 33 (1996). In
Barnett, the issue was over the bank selling insurance in Florida. Selling
insurance is an authorized and permitted activity for a national bank. The State
cannot prevent the bank from selling insurance. However, as Barnett makes
clear, the State retains the power to regulate and tax the bank's insurance
business. The insurance business of the bank is not relevant to this case, but
the State's regulation of the bank certainly is relevant.
Citibank cites Marquette NatS Bank v. First of Omaha Sen/. Corp., 439
U.S. 299. 314-15 (1978). The issue in Marquette was over the rate of interest
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charged on credit card accounts. This is an authorized and permitted activity of a
national bank, which is also not relevant to the servicer role of Citibank in this
case.
Citibank states (Reply Brief, Pg. 6, 7 I), "The OCC also is the appropriate
regulator with respect to the debt collection programs and activities of national
banks.

See OCC lnterpretive Letter, 1985 WL 151323, at 1 4 (Aug. 27, 1985)

("[llt is both usual and necessary for banks to undertake collection activities with
respect to their own delinquent loans.")." This statement is true. Citibank would
be well within its rights and powers if it were to undertake collection activities with
respect to their own delinquent loans. But Citibank is not doing that. Citibank is
attempting to collect an alleged loan which it sold, and consequently no longer
owns. This is the activity and conduct of a collection agency, over which the
State of Idaho has authority and control. Citibank has provided no evidence
whatsoever proving that it either owns the alleged debt receivables, or that it has
actually received an assignment of the alleged debt receivables. Without that
proof, Citibank has no standing in this court.
The OCC Interpretive Letter dated August 27, 1985, Banking Research
Digest Section 720A, File 16, in regards to 12 U.S.C. 24(7) states,
"This is in response to your request for a legal opinion confirming that your
client, a national bank, may provide two services pursuant to the incidental.
The
hospitals, and other service providers. As discussed below, it is my
opinion that both of these services proposed here are permissible banking
activities."
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As pointed out before, the Master Trust is not a lender, regulated or otherwise
The Master Trust is also not a doctor, hospital or other service provider. This
Interpretive Letter is therefore not relevant to this case.
to "Buraos v. Citibank N.A., 432
Citibank refers (Reply Brief, Pg. 6,n I)
F.3d 46, 49 ( j S T Cir. 2005) (collection activity engaged in by a national bank "is
simply 'part and parcel' of a customary banking activity")." In this case, the
collection activity was on a loan which Citibank actually owned. What is
remarkable about this case is Citibank's actual "collection activity". Nancy
Burgos entered into a loan with Citibank for a car. When the loan became
delinquent, Citibank turned it over to a collection agency. The collection agency
renegotiated the terms and entered into a revised contract, accepting a large
down payment and monthly payments from Nancy Burgos. While Nancy Burgos
was making the new monthly payments, Citibank reported the car as "stolen" to
the local police. Nancy Burgos car was confiscated and she was arrested when
she appeared at the police station. After investigating, the police released Nancy
Burgos and the DA had Nancy's car returned to her. Citibank's "collection
activity" comprised breaching the revised contract, and falsely reporting the car
as "stolen" to the police. This is precisely the kind of unscrupulous collection
activity the Idaho Collection Agency Act is designed to regulate.
Citibank states (Reply Brief, Pg. 6, 7 2), "Importantly, the OCC has
determined that the powers conferred under the National Bank Act include the
"broad authority to buy and sell loan assets" and "broad authority to borrow
money and to pledge their assets as collateral for such borrowings" (OCC
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Interpretive Letter No. 540, 1991 WL 570780, at * 2 (June 1001) (citations
omitted))." Citibank sold the alleged debt receivables as authorized. Citibank did
not retain the receivables, using them as collateral for borrowing.
Citibank continues, "and '[elstablishing credit card accounts and
generating accounts receivable evidencing extensions of credit.' OCC Corporate
Decision No. 98-39, 1998 WL 667884, at *4 (Mar. 27, 1998) (approving
securitization of credit card receivables by permitting national banks to sell credit
card receivables and use them as collateral for an investment security:"
(Emphasis added). The pertinent sections of the quote follow:
"Accordingly, the bank is authorized to sell its credit card receivables
through the use of the subsidiary. In addition, because national banks are
authorized to borrow money and to pledge their assets as collateral
therefore, the subsidiary is authorized to borrow funds in the market using
the credit card receivables as collateral."
"The use of securitization to accomplish the sale of the receivables as a
vehicle for borrowing against them is a permissible means by which a
national bank may carry out these activities." (Emphasis added).
The subsidiary mentioned is Georgia Bank, N.A., a recognized national bank,
listed by the OCC as such, now a subsidiary of Citicorp. This is significantly
different from the Master Trust and the Issuance trust, which are not "regulated
lenders", nor are they "subsidiaries" of Citibank, nor are they listed by the OCC
as national banks, subsidiaries, affiliates, or regulated lenders
Citibank has two permitted and authorized options in its securitization: it
can sell the credit card receivables or it can retain the receivables and use them
as collateral for borrowing. Citibank chose to sell the receivables. Citibank
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cannot now claim that it was just using the same receivables as collateral. That
is a misrepresentation of a material fact.
Citibank refers to OCC Interpretive Letter No. 540 (December 12, 1990 June 1991). Citibank's implication is that the OCC has authorized a national
bank as "servicer" in a securitization program. An examination of the Letter
reveals that in the Discussion section of the Letter, individual authorizations are
provided for each phase of the proposed securitization program, with the obvious
exception of the bank's role as "servicer". No authorization is provided for the
role as "servicer". The pertinent parts of the Letter are as follows:
"While the OCC has not previously addressed the legal authority for a
national bank to sell or borrow against its credit card receivables through
the use of securitization, it is clear that this activity is permitted for national
banks." (Emphasis added)."
"Credit card receivables are loan assets evidencing loans made on
personal security. See 12 U.S.C. § 24 (Seventh) and 12 C.F.R. 3 7.7378.
National banks may purchase and sell these loan assets pursuant to their
authority to discount and negotiate evidences of debt."
"Similarly, as the OCC stated in lnterpretive Letter No. 416, the negotiation
of loans made on personal security is also part of the business of banking.
Accordingly, the bank is authorized to sell its credit card receivables
through the use of the subsidiary."
"The use of securitization to accomplish the sale of the receivables or as a
vehicle for borrowing against them is a permissible means by which a
national bank may carry out these activities." (Emphasis added).
The bank was authorized to use a subsidiary (officially recognized and listed by
the OC% as a national bank or authorized subsidiary) to sell its credit card
receivables, or to retain the receivables and use them as collateral for borrowing.
No authorization was provided for the bank to act as "servicer"
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Citibank states (Reply Brief, Pg. 7 , 1 2 ) , "Importantly, the OCC
acknowledges that the activities of a "servicer" in the asset securitization process
(Citibank, here) include "customer service and payment processing for the
borrowers in the securitized pool and collection actions in accordance with the
pooling and servicing agreement. Servicing can also include default
management and collateral liquidation." Appendix, Exh. A (Asset Securitization)
at 10." Acknowledgement is not authorization. Authorization implies that the
activity is permitted for a national bank. Acknowledgment implies that the OCC
recognizes that the GLBA covers the activity of a financial institution, over which
the States have regulatory control.
Citibank states (Reply Brief, Pg. 7,12), "Not only do these materials
demonstrate that the OCC has a system in place by which it regularly reviews
and examines the asset securitization activities of national banks, but the original
issuer of the credit card receivables subject to securitization retains the power to
collect the underlying debt as part of the "servicer" role." The actual quote comes
from page 10 in the "Asset Securitization" handbook, as follows:
"Sen/icer. The originatorllender of a pool of securitized assets usually
continues to service the securitized portfolio. (The only assets with an
active secondary market for servicing contracts are mortgages.) Servicing
includes customer service and payment processing for the borrowers in
the securitized pool and collection actions in accordance with the pooling
and servicing agreement. Servicing can also include default management
and collateral liquidation. The servicer is typically compensated with a
fixed normal servicing fee."
The OCC's concern is not one of regulation, since the activity is one of a financial
institution as defined in the GLBA, not a national bank, but one of evaluating the
risk control in place so the national bank does not fold as a result of these
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financial activities. As the OCC states on page 1 of the Asset Securitization
handbook,
"The discussion of risk focuses on bank's roles as financial intermediaries,
that is, as loan originators and servicers rather than as investors in assetbacked securities."
This is consistent with the financial activities of financial institutions as described
in the GLBA, over which states have regulatory control.
Citibank states (Reply Brief, Pg. 8 , n I),
"As noted above, Defendant contends -without citing any supporting
authority - that Citibank is not a 'regulated lender' exempt under the ICAA
because Citibank's collection of the receivables in the Master Trust 'are
not allowed by the OCC for a national bank and are ultra vires activities.'
(Opp. At 15-16) According to Defendant, 'Citibank terminated its role and
capacity as a national bank or regulated lender when it sold the
receivables to the Master Trust.' (Id.At 16.) Moreover, Defendant
contends that, by selling its credit card receivables to the Master Trust,
Citibank ceases to be a national bank and, instead, 'adopts a new role,
acting in the capacity of Servicer' and '[alcting in the capacity of Servicer
for the Master Trust is not a banking activity and is not authorized by the
OCC.' (Id.At 8.) As the authorities cited above confirm, Defendant's
analysis is completely incorrect."
The combination of the above cited authorities and the GLBA do in fact define
the role of servicer as that of a financial institution under the GLBA, subjecting
the servicer to the authority of state regulation
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Citibank states (Reply Brief, Pg. 8 12), "The OCC has expressly approved
of the securitization of credit card receivables as 'part of the business of banking'
and a 'permissible activity for a national bank.' OCC Interpretive Letter No. 585,
1992 WL 598402 at * 2 (June 8, 1992) (recognizing OCC's approval of asset
securitization by national banks as a means of selling or borrowing against credit
card receivables). In fact, the OCC specifically has approved the securitization of
credit card receivables by Citibank, N.A.

See OCC Corporate Decision No. 98-

39, 1998 WL 667884, at * 4 (Mar. 27, 1998)." This is true. Citibank sold the
credit card receivables as authorized and permitted by the OCC as part of the
business of banking. Citibank did not retain the receivables and use them as
collateral for borrowing.
Citibank states (Reply brief, Pg. 8, 7 2), "Moreover, the Comptroller's
Handbook confirms that the powers of a "servicer" include the ability to collect the
securitized receivables. Thus, Defendant cannot credibly argue that Citibank is
not authorized by the OCC to act as a "servicer" or that Citibank ceases to be a
national bank by transferring its credit card receivables to the Master Trust."
Actually, the Comptroller's handbook makes no mention of authorizing the role of
"servicer" for a national bank. There is only an acknowledgement that the bank
is competing with other financial institutions by becoming the "servicer" to the
Master Trust. This financial activity is clearly defined under the GLBA, firmly
placing the activity and conduct of the "servicer" under the authority and
regulatory control of the States
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Citibank states (Reply Brief, Pg. 8 7 3), "Nor can Defendant rely upon
state law and this Court to seek a ruling preventing Citibank from exercising its
powers as a national bank. Again, the OCC, the agency charged by Congress
with overseeing federally-chartered national banks, has exclusive enforcement
power against national banks, including with respect to alleged violations of state
law." This is not true. Fir
as described in
of a national bank, it is a financial activity of a financial institution
:,
,.
.

..

;.>,

:.

jurisdiction and authority. Second, the OCC does not have exclusive

national banks which have violated state laws.
Citibank states (Reply Brief, Pg. 8 , 7 4 -continued on Pg. 9), "Here. The
OCC has specifically addressed, and issued rulings regarding, the conduct at
issue. Accordingly, this Court must defer to the OCC in this regard particularly
because state litigation is preempted to the extent that it is used to prevent or
interfere with a national bank's exercise of its powers.

Nelson, 517 U.S. at

33; Marcluette Nat'l Bank, 439 U.S. at 314-15." This is not true. The OCC rulings
issued allow a national bank to sell their credit card receivables,

retain the

credit card receivables and use them as collateral for borrowing. Citibank sold
the credit card receivables. The conduct at issue here is the activity of Citibank
in its role of "servicer", which is not authorized by the OCC for a national bank,
but which is clearly defined and described by the GLBA as a financial activity for
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a financial institution which is regulated by state law. Acting as "servicer" for the
Master Trust is not one of the enumerated powers of a national bank. As such,
there is no federal preemption.
Citibank states (Reply Brief, Pg, 9 , n 2), "The OCC's preemption
regulations bolster this conclusion: 'Except where made applicable by Federal
law, state laws that obstruct, impair, or condition a national bank's ability to fully
exercise its Federally authorized [non-real estate lending or deposit-taking]
powers are not applicable to national banks.' 12 C.F.R. §§ 7.4008(d)(I) &
7.4007(b)(I) (emphasis supplied). In other words, when a national bank is acting
within its powers conferred under the National Bank Act, an express statement of
federal law is required to permit state regulation. Similarly, with respect to the
collection of debts, state laws relating to national banks' 'rights to collect debts'
survive preemption onlyif those fall outside the enumerated categories of
express preemption set forth in Sections 7.4007(b)(2) and 7.4007(d)(2) and only
if the laws 'only incidentally affect' national bank operations.
-

See 12 C.F.R. §

7.4007(~)(4),7.4008(e)(4) & 7.4009(c)(2)(iv) (emphasis supplied)."
The specific sections above, 12 C.F.R. §§ 7.4008(d)(I) & 7.4007(b)(I) are
general statements regarding applicability of state law:
"Applicability of state law. (1) Except where made applicable by Federal
law, state laws that obstruct, impair, or condition a national bank's ability
to fully exercise its Federally authorized deposit-taking powers are not
applicable to national banks."
"Applicability of state law. (1) Except where made applicable by Federal
law, state laws that obstruct, impair, or condition a national bank's ability
to fully exercise its Federally authorized non-real estate lending powers
are not applicable to national banks."
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The issue here is not about taking deposits for checking or savings accounts or
creating loans. As such, these sections are not relevant to this case. Likewise,
sections 7.4007(b)(2) and 7.4008(d)(2), 7.4007(~)(4),and 7.4008(e)(4) are not
relevant either. Section 7.4009(c)(2)(iv) is a follows:

3 7.4009(c) Applicability of state law to particular national bank activities.
(2) State laws on the following subjects are not inconsistent with the
powers of national banks and apply to national banks to the extent that
they only incidentally affect the exercise of national bank powers: (iv)
Rights to collect debts;
This recognizes that state laws do in fact apply to national banks to the extent
that they only incidentally affect the exercise of national bank powers. But the
situation here is that Citibank is not exercising the powers of a national bank.
The powers and permitted activities of a national bank do not include collecting
debts for non-lenders. These are the financial activities of a financial institution
under the GLBA, which supplies the express statement of federal law permitting
state regulation.
Citibank states (Reply Brief, Pg. 9, 9 2 - continuing on to page lo), "Again,
as confirmed by the OCC, Citibank is acting within its powers conferred under the
National Bank Act when it transfers its credit card receivables to the Master Trust
and, at the same time, seeks to collect the debt owed on the accounts." This
statement is not true. Collecting on a debt which has been sold to a non-lender
third party is not a power conferred under the National Bank Act. Citibank did not
transfer its credit card receivables to the Master Trust, it sold them. What
Citibank transferred was all its rights, title and interest in the receivables as well
as all rights to future receivables and any and all payments associated with those
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receivables. Citibank has clearly extinguished all rights to the receivables and
along with it, any rights to collect the alleged debt receivables. Citibank has not
provided a single shred of evidence proving that Citibank has reacquired
ownership after they sold the alleged debt receivables in this lawsuit.
Citibank states (Reply Brief, Pg. 10, 2), "In summary, based on the
foregoing authority, there can be no dispute that the OCC is charged with
overseeing the activities of a national bank and specifically authorizes the
securitization and servicing activities at issue." Actually, this is precisely what is
in dispute. Nowhere has the OCC authorized these servicing activities for a
national bank. Citibank has provided no documents from the OCC specifically
,,',~w~,~w,::~v.*~~.rd:a-b>~~2~~,*A~m.*m&
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Citibank states, (Reply Brief, Pg. 10, n2), "Defendant cannot displace that
authority by seeking an order from this Court preventing or interfering with
Citibank's exercise of its powers under the National Bank Act." First, Citibank
has produced no authority authorizing it to act as servicer as a national bank, so
there is nothing to displace. Second, Defendant is not seeking an order from this
Court preventing or interfering with Citibank's exercise of its powers under the
National Bank Act. The Defendant is demanding that Citibank prove it has
ownership of the receivables in question in this lawsuit, which Citibank has
refused to do, and subsequently prove it has standing in this Court.
The ldaho Legislature exempted national banks when they are acting in
the capacity of a "regulated lender" from the ICAA. However, the ldaho
Legislature specifically included the financial activities of financial institutions
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engaging in the conduct of a collection agency. The GLBA also gives the State
the authority to regulate this very same conduct
Citibank states (Reply Brief, Pg. 10, 7 3), "not only is Citibank exempt from
the ICAA because it is a regulated lender, Citibank is also not subject to the ICAA
:-.>,,',
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because: (i) Citibank is collecting a debt that it owns on its own behalf; and (ii)
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Citibank is operating as a financial institution rather than a regulated
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lender because the role of "servicer" is not authorized for a national bank by the

Y

OCC or the National Bank Act. As such, Citibank is subject to state laws and
regulation under the GLBA. Citibank is not collecting a debt it owns. Citibank
clearly sold that debt, and has provided no evidence whatsoever that it has
reacquired ownership of that debt. As such, Citibank has no standing in this
Court. Citibank needs to read I.C. § 26-2239(10) again. The statute applies&ro

if the party collecting is not in the business of collecting debts.

Citibank, in its

role and capacity as servicer, is in the business of debt collection, so the statute
does not apply, even assuming that the trusts actually are under common

39 control.

$

@

Citibank states (Reply Brief, Pg. 11, 7 I), "The documents submitted by
Citibank in connection with the Supplemental Brief indisputably confirm that
Citibank owns all the credit card accounts involved in the asset securitization

1

process and that Citibank is seeking to collect a debt which it owns, thus
precluding the ICAA's application.

See I.C. §§ 26-2222, 26-2223; Purco Fleet
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Sews.. Inc. v. ldaho State Dept. of Fin., 140 ldaho 121, 90 P.3d 346, 350 (2004);
February 5, 2007 Prospectus (Exh. A to the Supplemental Brief) at 101 ("Citibank
esignated to the

.,..:..,----

-

...

_

master trust.")" Actually, the documents submitted by Citibank confirm, by
.--."

"...

....

Citibank's own definition (UCC Article 9, South Dakota Statutes, Title 57A $9102(2) and the Pooling and Servicing Agreement, Article 11, $2.01 (above)) that
Citibank sold the "accounts" to the Master Trust. Citibank owned the accounts
which it designated to the Master Trust. Once designated, those accounts were
sold to the Master Trust. Citibank no longer "owned" the accounts by their own
definition.
In PurCo, an assignment was made by Thrifty Car Rental to PurCo for the
purpose of collection. The ldaho Department of Finance determined that PurCo
needed a permit to collect from an ldaho resident. That decision was upheld by
the Supreme Court of ldaho. The deciding factor was whether the assignment
was for the purpose of collection, or was assigned in its entirety, without
recourse. PurCo was collecting a debt for Thrifty Car Rental and did not have
the required permit. In the case of Citibank, the assignment (if one exists - so far
Citibank has not produced one shred of evidence to prove it either owns the
alleged debt receivable or that the alleged debt receivable was assigned to
Citibank) would be for the purpose of collection. Citibank, pursuant to the
Pooling and Sewicing Agreement is required to forward any recoveries to the
Master Trust as follows:
Pooling and servicing Agreement, Section 2.07 (d) Delivew of Collections.
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In the event that such Seller receives Collections or recoveries, such
Seller agrees to pay the Servicer all such Collections and Recoveries as
soon as practicable after receipt thereof.
Pooling and Servicing Agreement, Section 4.03 Collections and
r apply or will instruct the Trustee to apply
Allocations. (a) The S e ~ i c ewill
all funds on deposit in the Collection Account as described in this Article
IV and in each Supplement.
Pooling and Servicing Agreement, Section 4.03(b) Collections of Finance
Charae Receivables and Principal Receivables and Defaulted
~eceivablesand ~iscellaneousPayments will be allocated to each series
on the basis of such series' Series Allocable Finance Charge Collections,
Series Allocable Principal Collections, Series Allocable Defaulted Amount
and Series Allocable Miscellaneous Payments and amounts so allocated
to any Series will not, except as specified in the related Supplement, be
available to the Investor Certificateholders of any other series.
Any and all Recoveries go back to the Master Trust. This requirement clearly
places the alleged assignment as one for collection and not in its entirety. As in
PurCo, Citibank would need the required permit from the Idaho Department of
Finance in order to collect the alleged debt.
Citibank states (Reply Brief, Pg. II,
7 I), "February 5, 2007 Prospectus
(Exh. A to the Supplemental Brief) at 101 ("Citibank (South Dakota) is the owner
of all of the credit card accounts designated to the Master Trust."). Specifically,
although the credit card receivables are transferred to the Master Trust, Citibank
continues to 'own the accounts themselves."' For the sake of discussion, if the
account balance is zero, is there a debt obligation on the part of the borrower?
The answer is no. The debt obligation follows the receivables, which represent
the actual debt. If that debt is paid off, the debt obligation ends. When Citibank
sold the alleged debt receivables to the Master Trust, Citibank was paid for those
debt receivables by the Issuance Trust. The account balance was effectively
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zero. What Citibank actually "owns", if it owns the "account" at all, is an account
with a zero balance. There is no debt obligation owed to Citibank. That
obligation follows the receivables, into the Master Trust. In order for Citibank to
have reacquired the receivables and the associated debt obligation, there must
be a paper trail -the 8 documents generated when, and if, a debt obligation is
actually removed from the Master Trust and returned to Citibank. Citibank needs
to produce those 8 documents to prove that it has actually acquired ownership of
the debt obligation. Without those documents, Citibank has no standing in this
Court.

fi I),
"lmportantiy, Citibank retains the
Citibank states (Reply Brief, Pg. I?,
right to change the terms of the accounts, including, without limitation, the fees,
finance charges, ititerest rates or minimum monthly payments.

Id.At 20.

There

are 'no restrictions on Citibank (South Dakota)'~or its affiliates' ability to change
the terms of the credit card accounts designated to the master trust,' regardless
of how such changes may effect the payment patterns on the credit card
receivables in the Master Trust.

Id.At 20-21." For the most part, Citibank's

effect and operation of changing terms is transparent to the operation involving
the Master Trust. Citibank simply transfers each receivable as it is created to the
Master Trust. Citibank's terms and conditions extant with each transaction exist
with Citibank only until the end of the business day, the time at which Citibank
transfers the receivable to the Master Trust. The interest, finance charge, fees
and minimum payment become attached to the debt receivable, and become the
property of the Master Trust (the Trust Assets). Citibank's claim that this
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establishes ownership is no more valid that a salesman declaring that he owns
an item for which he has negotiated the terms of a sale. As established above,
the Master Trust owns the accounts, the receivables and the debt obligations, not
Citibank.
Citibank states (Reply Brief, Pg. 11,72), "Thus, in addition to the fact that
Citibank is a regulated lender exempt from the ICAA, the ICAA also does not
apply to Citibank because Citibank is seeking to collect debts on accounts that it
owns and for its own benefit, and not on another's behalf." This is not true. The
Pooling and Servicing Agreement clearly states that any and all Recoveries in
Collection go to the Master Trust. Citibank is not collecting for its own benefit,
but for the benefit of the Master Trust. Citibank is not collecting on a debt that it
owns; it is collecting on a debt that the Master Trust owns. Citibank is collecting
on behalf of the Master Trust. Citibank has produced no documents whatsoever
proving otherwise. Stating that Citibank is collecting on a debt it owns and for its
own benefit is a misrepresentation of a material fact.
Citibank states (Reply Brief, Pg. 11,72), "Defendant's contention that
Citibank is subject to I.C. 3 26-2223(9) because Citibank acquired her Account
(and the underlying debt) from the Master Trust after the Account was in default
is false." (Emphasis added). The actual quote from the DEFENDANT'S
MEMORANDUM ON THE IDAHO COLLECTION AGENCY ACT (Pg. 2 of 17, 7
2 ) is "The tacit admission which appears in footnote 2, below, indicates that the

Receivables involved were in fact in the Citibank Credit Card Master Trust I
(hereinafter "the Master Trust") and Citibank acquired the Receivables for

REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
JUDGMENT
Pg. 33 of 44
.-

a,

a

collection after the Receivables were both delinquent and in default." (Emphasis
added). Citibank substituted "Account" for the Defendant's use of "Receivables",
claiming that Citibank retained ownership of the "Account". This is another
unscrupulous act relating to collections by Citibank. This is also another
misrepresentation of a material fact.
Citibank continues, "Citibank has always owned the Account, including
prior to the Account being charged-off and prior to filing the instant collection
case. The fact that the receivables relating to the Account mav have been
removed from the Master Trust when the Account was charged-off does not
change the fact that Defendant's debt, and the corresponding obligation to repay
such debt, is owed to Citibank, and not to the Master Trust." (Emphasis added).
Citibank clearly sold the alleged debt receivables, all rights, title, interest and
future payments and future receivables to the Master Trust. Citibank must prove,
by producing the documents proving ownership that it actually owns what it
claims to own. Without those documents, Citibank does not have standing in this
Court. Again, the fact that Citibank states that the receivables may have been
removed from the Master Trust is prima facia evidence that the receivables have
not been removed from the Master Trust. Citibank, as plaintiff, must prove each
element of their case, which means Citibank must prove, by evidence - not claim
of counsel, that they actually own the alleged debt receivable as claimed in their
complaint. If one element fails, their whole case fails. The Defendant is
demanding proof of ownership of the receivables involved in this lawsuit. This
Court also ordered Citibank to produce those documents. Citibank must produce
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the documents proving they own the alleged debt receivables, or their complaint
must be dismissed.
Citibank states (Reply Brief, Pg. 12,12), "Put differently, the transfer of
credit card receivables to the Master Trust is an unrelated transaction, separate
and apart from Citibank's credit relationship with Defendant. On this point, the
OCC instructs that the credit relationship between Defendant and Citibank
continues to exist unchanged after transfer of the receivables to the Master Trust.
See Exh. A (Asset Securitization) at 8 (recognizing that benefit of asset
securitization process is that 'originating bank is often able to maintain the
customer relationship.') & 10 (stating that duties of original lender as 'servicer'
include customer service, payment processing, collection actions and default
management)." The actual OCC quote is: "Because borrowers often do not
realize that their loans have been sold, the originating bank is often able to
maintain the customer relationship." (Emphasis added). Here the very agency
charged with regulating the national banking system is recognizing that the bank
is misrepresenting a material fact. The bank, in selling the debt receivables and
changing roles from originator to servicer, has materially changed position within
the agreement. Having sold the receivables, the level of risk and exposure for
Citibank has also changed materially. The bank has a legal obligation to disclose

l

a material change in position to the other party. Not doing so is fraud by
deception due to non-disclosure of a material term.
Citibank states (Reply Brief, Pg, 12, 7 3), "Citibank remains obligated to
perform under the card agreement governing the Account, and Defendant
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remains obligated to, among other things, repay the debt incurred on the
Account." This statement is not true. Citibank's obligation under the card
agreement ended when Citibank sold the alleged debt receivables. Citibank's
claimed obligation is under the Pooling and Servicing Agreement, not the original
card agreement. The Defendant is obligated to the Master Trust, which owns the
alleged debt receivables and the associated alleged debt obligation. There is no
obligation on the part of the Defendant to Citibank.
Citibank states (Reply Brief, Pg. 12,13), "This is different than the
situation in which ownership of an account is assigned to a different, unrelated
financial institution and such institution then assumes Citibank's rights and
obligations under the governing card agreement. In that case, the credit
relationship is altered and the new institution attains, among other things, the
right to collect any debt owed." To the best of Defendant's understanding, the
Master Trust is legally, operationally and functionally a different financial
I

institution from Citibank. The credit relationship was in fact altered. The Master
Trust owned the alleged debt receivables including all rights, title and interest.

I

The sale was without recourse -the sale was final. The Master Trust assumed,
among the rights sold with the receivables, the rights and obligations which had
been Citibank's. If the obligations of Citibank had not been part of the rights sold
to the Master Trust, the Master Trust could not assign those rights to Citibank as
"servicer", if in fact it has done so.
Here, Citibank applies the term "financial institution". There must be some
recognition on the part of Citibank that they are operating as a financial institution
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under the GLBA rather than as a national bank under the OCC and the NBA
This term is specifically defined in the GLBA and that same federal act explicitly
does not preempt state regulatory control over these "financial institutions".
Citibank states (Reply Brief, Pg. 12, q 3), "Here, there is nothing to
suggest that Citibank is doing anything but collecting a debt on its own behalf
that Defendant owes to Citibank." The fact that Citibank sold the receivables,
was paid for the receivables, assigned all rights, title and interest in the
receivables to the Master Trust, forwarded all of the payments to the Master
Trust, and is obligated to forward any money recovered in this lawsuit to the
Master Trust, all suggest that Citibank is not collecting a debt on its own behalf.
Actually, the facts suggest Citibank's statement is not true.
Citibank again cites Davis (supra). The Idaho Department of Finance, in
its amicus brief stated that part of its purpose was to, "(2) protect the public from
unscrupulous collectors." This Court is directed to Burgos (supra), where even
after a collection agency renegotiated the agreement with Nancy Burgos,
Citibank reported her car as "stolen" to the police, resulting in her arrest and
confiscation of her car. Somehow, Citibank does not consider this as
unscrupulous.
Citibank states (Reply Brief, Pg. 13, q4), "Citibank is merely seeking to
collect on an Account that it owns, and the securitization process has no bearing
on Citibank's ability to obtain the proceeds of the debt. Moreover, Defendant
fails to establish that the securitization process has resulted in any unscrupulous
collection conduct." To the Defendant, the fact that Citibank sold the alleged
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debt receivables, along with ail rights, title and interest, was paid for those
receivables, and has provided no proof whatsoever that Citibank has reacquired
ownership of those receivables, coupled with the fact that Citibank materially
changed position in the agreement and continued to collect payments on a debt it
did not own without notifying the Defendant, represents unscrupulous conduct.
Citibank's conduct has a great deal to do with Citibank's ability to obtain the
proceeds of the alleged debt.
Citibank states (Reply Brief, Pg. 13, ?4), "Indeed, Defendant is not a party
to, and has no relationship with, the securitization process and the sewicing of
the Trusts. Accordingly, because Citibank seeks to collect on the Account for its
own benefit, it is not subject to the ICAA." Whether Defendant has a
"relationship" with the securitization process is not the point. Defendant is a party
to the agreement and Citibank materially changed position and terms in the
agreement and did not notify the Defendant. Citibank had a duty to notify the
Defendant of any material changes in the agreement and neglected to do so.
Citibank is collecting for the benefit of the Master Trust, as demonstrated above.
Citibank states (Reply Brief, Pg. 13, g5), "Citibank, as well'as the Master

~ . ~ + ~ ~ ~ > w * ~ 3 : ~ ~ ~ ~ ~ m ~ ~ w , ~ ~ ~ ~ # . m ~ ~ ~ h > ~ ? ~

and Issuance
Trusts &&exempt ",,,from
the ICAA because the Trusts are under
+rn?*V&mw**%: - ?5*>
*,,
*av<,,~

"m%Hg

I

.r;rr*>,wt*&,m ~,.mrA.--,.-'.'mwm,..

.,L~,,v2,w,~: ,r,?.**s.:

-.,,,. ~,*.%,!,,*

common ownership and control with Citibank." As demonstrated above, Citibank
.sse.%w~~-=*6*x$~&g&
vz&w;
<*ma:

~';...:..:
~. , , .>,:.,, ,

...,.

~ .,,*,u%

may, or may not, be exempt from the ICAA, but the Trusts are not exempt. The
Trusts are holding trusts, are not lenders, regulated or otherwise, and cannot
qualify for exemption. While Citibank is operating in the capacity of agent for the
Master Trust, Citibank also does not qualify for exemption under the ICAA.
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Citibank states (Reply Brief, Pg, 13-14, n5), "Here, the documents
demonstrate Citibank is the primary beneficiary of, and exerts direct control over,
the lssuance and Master Trusts.

Exh. A to the Supplemental Brief at 1-2

(Citibank 'is the manager of the issuance trust, and is responsible for making
determinations with respect to the issuance trust and allocating funds received by
the issuance trust.') & 34 (Citibank 'is the sole owner of the beneficial interests in
the issuance trust.')" Stating that Citibank is the sole owner of the beneficial
interests in the issuance trust is an exaggeration. Citibank is paid for the
receivables it sold to the Master Trust through the lssuance trust. This ends
Citibank's beneficial interest regarding the receivables sold. Subsequent to that,
the beneficial interest resides with the investors. As a demonstration of that fact,
if the trust experiences a default, the receivables in the Master Trust are to be
sold on the open market, and the money recovered is to be sent to the investors,
not to Citibank.
Citibank states (Reply Brief, Pg. 14,

n I),
"Defendant makes much of the

fact that, under the Pooling and Servicing Agreement, Citibank sells the
receivables to the Master Trust and purportedly relinquishes control over the
receivables to the trustee of the lssuance trust." (Emphasis added). This
statement is not true. Carroll has repeatedly pointed out that the receivables
were sold to the Master Trust. Carroll has never stated that control was
relinquished to the lssuance Trust. The only reference to the lssuance Trust was
in pointing out that Citibank was paid for the receivables by the lssuance Trust.
Ownership and control over the receivables has always been with the Master
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Trust, not the Issuance Trust. This is another misrepresentation of a material
fact.
"Likewise, the Master Trust does
Citibank states (Reply Brief, Pg. 14, 7 I),
not have any employees and 'does not engage in any activity other that acquiring
and holding trust assets and the proceeds of those assets, issuing series of
investor certificates, making distributions and related activities."' This makes
Carroll's point that the Master Trust is not a lender, regulated or otherwise, and
cannot qualify for exemption under the ICAA.
Citibank states (Reply Brief, Pg. 14, 7 2), "Simply put, neither the trustee
nor the Master Trust obtain any indicia of ownership as part of the securitization
process." This is a misrepresentation of a material fact. Citibank sold the
receivables to the Master Trust. A "sale" is a transfer of ownership. Citibank had
to warrant that it had "marketable title" to the receivables in order for the
receivables to become "eligible". That marketable title was assigned to the
Master Trust which means the Master Trust then "owned" the receivables.
Citibank assigned "all rights" to the receivables to the Master Trust. These
"rights" represent ownership to the property, in this case, the receivables.
Citibank assigned all "interest" in the receivables to the Master Trust. An entity's
"interest" in something is also a form of ownership, which was transferred to the
Master Trust. How Citibank can state that the Master Trust does not obtain any
indications of ownership when it is obvious that real ownership goes to the
Master Trust is unexplained. In addition, if, as Citibank states, the Master Trust
obtains no indications of ownership, how can the Master Trust issue certificates
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to the Issuance Trust? The Master Trust would issue a certificate of what,
exactly? The actual certification issued by the Master Trust is a certificate of
ownership of the credit card receivables.
Citibank states (Reply Brief, Pg. 14,12), "Defendant does not refute the
structure of the asset securitization process set forth in the Supplemental Brief.
See Supplemental Brief at 4-6."
-

This statement is not true. Carroll has

repeatedly refuted Citibank's description of the securitization process. Citibank
"securitized" the credit card receivables by selling them, as authorized by the
OCC and the NBA. That ended Citibank's securitization process. Citibank's role
and participation with the Master Trust as "se~icer"is separate and distinct from
,
is operating as a financial
the securitization process. As s e ~ i c e rCitibank
institution clearly defined under the GLBA in activities clearly expressed in the
GLBA and is subject to state regulation, as clearly laid out in the GLBA.
Citibank states (Reply Brief, Pg. 14, n2), "As that process makes clear,
Citibank does not transfer ownership of the accounts, and Defendant does not
cite any authority to the contrary." In this REBUTTAL, Carroll has pointed out
where, by Citibank's own definition, the account was sold to the Master Trust
(through the UCC Article 9-102(2) definition). The "authority" here is the
Prospectus, created by Citibank for the SEC and the UCC.
Citibank states (Reply Brief, Pg. 14, 12), "Rather, Citibank simply is
pledging its assets as part of an investment vehicle (in an OCC-approved
transaction) that has nothing whatsoever to do with Defendant. Most importantly,
Citibank owns and controls that investment vehicle." This is a misrepresentation
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of a material fact. Citibank did not pledge its assets as part of an investment
vehicle; Citibank sold its assets. This has a direct impact on the Defendant in
that it significantly changes who the alleged debt obligation belongs to, and who
has standing in this Court. Citibank has produced no documents or other
evidence proving that it owns the alleged debt receivables. Without that proof,
Citibank does not have standing in this Court. Citibank's statement that it owns
the investment vehicle is also not true. The investment vehicle is the Master
Trust and the lssuance Trust, which by the very nature of a trust, is not "owned"
by its grantor. The specific operation of the trust is to sever ownership from the
grantor, placing ownership and control in the trustee, which is Deutsche Bank
Trust Company Americas, not Citibank.
Citibank states (Reply Brief, Pg, 15, 7 2), "In the end, Citibank not only is
the primary beneficiary of the lssuance Trust and Master Trust, but Citibank has
direct control over such Trusts." This statement is also an exaggeration. As
explained above, Citibank is simply paid for the receivables sold to the Master
Trust by the lssuance trust. The primary beneficiaries of the lssuance Trust are
the investors (Certificateholders), not Citibank.

a

Citibank states (Reply Brief, Pg. 15, 3), "The securitization process
utilized by Citibank, and approved by the OCC, does not change this analysis.
I

Nor does the securitization process remove Citibank as the owner of the Account
at issue." Actually, it does change the analysis. The securitization process,
approved by the OCC which Citibank utilized, was to sell the receivables. As
demonstrated above, under the UCC 9-102(2) definition specified in the

1

! ....... .
~

. ... . .

REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
JUDGMENT
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Prospectus, Citibank also sold the Account at issue. Even if this Court finds that
Citibank still retained the Account, the account balance is effectively zero, as
there are no receivables left in the account. Citibank sold them and was paid for
those receivables. Citibank's ut~lizationof the securitization process, by selling
the receivables, certainly does remove Citibank as the owner of the receivables
at issue.
111

CONCLUSION
Citibank has made misrepresentations of material facts, statements which
conflict with established facts, and tortured explanations of its own documents.
What Citibank has not done is provide a single document proving it has
ownership of the alleged debt receivables involved in this lawsuit, even under
order of this Court. Ownership of the alleged debt receivables and the
associated alleged debt obligation is the essential element of standing in this
Court, as well as an essential element in Citibank's claim against the Defendant.
Without the demanded proof of ownership, Citibank has no standing in this Court,
and Citibank's claim against the Defendant fails.

Dated this

%* day of October, 2007

6c-(\

Miriam G. Carroll, Defendant, in propria persona

REBUTTAL TO CITIBANK'S REPLY BRIEF IN SUPPORT OF SUMMARY
JUDGMENT
Pg. 43 of 44.

CERTIFICATE OF SERVICE
I, David F. Capps, hereby certify, under penalty of perjury, that I mailed a
true and correct copy of this REBUTTAL TO CITIBANK'S REPLY BRIEF IN
SUPPORT OF SUMMARY JUDGMENT this znlP day of October, 2007, by
Certified Mail # 7005 1160 0002 7630 4477 to the attorney for the Plaintiff at the
foliowing address:
Sheila R. Schwager
Hawley, Troxell, Ennis & Hawley, L.L.P
877 Main Street, Suite 1000
P.O. Box 1717
Boise, ID 83701-1617
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA), N.A.,

)
)

Case No. CV-2006-37067

1

Plaintiff,

DEFENDANT'S BRIEF ON THE
DEPOSITION OF IDAHO
DEPARTMENT OF FINANCE
CONSUMER BUREAU CHIEF
MICHAEL LARSEN

)
)
)

VS.

1

MIRIAM G. CARROLL,

)
)

Defendant,

COMES NOW the Defendant, Miriam G. Carroll (hereinafter "Carroll"), and
submits her BRIEF ON THE DEPOSITION OF IDAHO DEPARTMENT OF
FINANCE CONSUMER BUREAU CHIEF MICHAEL LARSEN as follows.

INTRODUCTION
This deposition was taken' by Carroll in an effort to clarify the use of the
term "third party" in Michael Larsen's affidavit previously submitted by Citibank
(South Dakota), N.A. (hereinafter "Citibank"). Several facts became evident
DEFENDANT'S BRIEF ON THE DEPOSITION OF IDAHO DEPARTMENT OF
FINANCE BUREAU CHIEF MICHAEL LARSEN
Pg. 1 of 8.
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during the deposition that impact this case. The primary realization which
emerged is that there are three different regulatory agencies involved: the Office
of the Comptroller of the Currency [OCC], which regulates national banks; the
ldaho Department of Finance, Banking Division, which regulates state banks
within the State of ldaho; and the ldaho Department of Finance, Consumer
Division, which regulates entities other than banks in the State of ldaho. There is
no overlap in the operation of these agencies. In fact, there are gaps created
between the agencies by the very nature of their defined areas of regulation
II
REGULATION OF NATIONAL BANKS
National banks are regulated by the OCC. State agencies, such as the
ldaho Department of Finance, do not consider the actions of national banks
because they do not fall under the specific authority determined by the State of
ldaho for this department. The exemption for national banks appears in the
ldaho Collection Agency Act. This exemption assumes that the national banks
are being actively regulated by the OCC.
What has happened recently is that national banks, in order to compete
with financial institutions, have gradually moved part of their operations out of the
OCC defined and authorized banking activities of a national bank and into the
non-banking activities of a financial institution as defined under the GrammLeach-Bliley Act [GLBA] of 1999. These non-banking activities specifically
include the role of Servicer to a holding trust such as the Citibank Credit Card
Master Trust I (hereinafter "the Master Trust"). The net effect of this departure

DEFENDANT'S BRIEF ON THE DEPOSITION OF IDAHO DEPARTMENT OF
Pg. 2 of 8.
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from OCC regulated banking activities into the GLBA defined financial institution
activities is that the bank is no longer operating under the regulatory control of
the OCC, so the OCC is no longer monitoring and regulating these activities of
the bank.
In the deposition of Michael Larsen, the lack of awareness of these nonbanking activities was highlighted as follows (page 6, lines 15-25, and page 7,
lines 1-12):
"Q. Are you familiar with the Office of the Comptroller of the Currency?''

"A. By name."
"Q. Just by name? Are you familiar with what they do - with what the OCC

does?"
"A. I have a limited understanding of what they do."
"Q. Okay, are you familiar with the OCC handbook titled: Activities Permissible

for a National Bank?"
"A. No."
"Q. Okay, do you expect banks to follow the OCC handbook while doing

business in Idaho - national banks?"
"A. Do I?"
" Q . Do you expect them to follow the OCC guidelines and regulations?"
"A. Now, the department has a banking -- a Bureau of Financial Institutions that
deals with banks."
"Q. Uh-hu."

DEFENDANT'S BRIEF ON THE DEPOSITION OF IDAHO DEPARTMENT OF
Pg 3 o f 8
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"A. I do not in my position deal with depository institutions. So are you asking
me my opinion?"

-

"Q. Well, we're trying to find out exactly how the department handles banks."

"A. Then you need to ask probably someone in that department

in that bureau

within the department."
The Consumer Bureau of the ldaho Department of ldaho does not handle
anything to do with banks, whether the bank is acting as a national bank or
otherwise. The ldaho Department of Finance seems to be unaware that banks
may operate outside of the authorization of a national bank. Even if that
awareness was there, the consumer bureau does not currently consider the
conduct of banks, state or national. While the Consumer Bureau is charged with
enforcing the ldaho Collection Agency Act [ICAA], there is no awareness that the
specific conduct outside of the authorized actrvities for a national bank, may
subject a bank to the ICAA.
There is also no real awareness of what a national bank may or may not
do by the Consumer Bureau of the ldaho Department of Finance as indicated in
Michael Larsen's deposition (page 7, lines 19-25, page 8, lines 1-16):
"Q. There are two sections in the handbook where collection activities are

authorized. The first one is on the third sheet, which is page 11 of the handbook
and the section is highlighted. Would you, please read the highlighted section
out loud?"
"A. Loan Collection and Repossession Services: National banks may offer loan
collection and repossession services for other banks and thrifts, OCC interpretive

DEFENDANT'S BRIEF ON THE DEPOSITION OF IDAHO DEPARTMENT OF
FINANCE BUREAU CHIEF MICHAEL LARSEN
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letter, parens, December 14Ih,1983, end parens OCC interpretive letter, parens,
March 15, 1971, end parens."
"Q. Are you familiar with this rule?"

"A. No."
" Q . Okay, the second section is on the fourth sheet, which is page 18. Would

you read the highlighted section there?"
"A. Debt collection: National banks may collect delinquent loans on behalf of
other lenders. May provide billing services for doctors, hospitals, or other service
providers, and may act as an agent in the warehousing and servicing of other
loans, OCC interpretive letter, parens, August 27, 1985, end parens."
"Q Are you familiar with this rule?

"A. No."
There is no awareness on the part of the Bureau Chief of what a national
bank should or should not be doing. The Idaho Department of Finance is not
currently in a position to make a determination as to whether the conduct of a
bank is, or is not, actually regulated.
The reality of modern-day banking entities is that they perform various
roles which may, or may not, fall under the traditional banking activities
previously defined. The role of Servicer for a Master Trust is just such a role.
Acting as Servicer is not a defined or authorized activity for a national bank by
the OCC. The OCC thus does not regulate the activities of a financial institution
when acting as Servicer. As long as the state does not become aware of the
change in activities from OCC defined and authorized banking to non-banking
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activities defined under the GLBA, the bank continues to operate without
regulation. This is the gap created between the regulatory agencies. The state
assumes the OCC is regulating the bank because the bank is a national bank,
normally exempt from state regulation, and the OCC assumes the state, or
someone else, is regulating the non-banking activities under the GLBA and state
statutes which regulate conduct other than that which is authorized for a national
bank. In reality, no one is regulating the bank in its role as Servicer.

111

THIRD PARTIES
A national bank is authorized to collect for specific third parties who are
identified by the OCC in the handbook "Activities Permissible for a National
Bank." The Citibank Credit Card Master Trust I is not an authorized third party.
The ldaho Department of Finance, Consumer Bureau, regulates non-banks in the
State if ldaho. Bureau Chief Michael Larsen was asked (Page 11, Line 17-25),
"Q. The third Parties is the whole reason we're here: It was vague. Can you

clarify which third parties you mean?"
"A. I will try. Under the ldaho Collection Agency Act, there are some licensing
requirements for individuals or businesses to collect for third parties. Third
parties - a s Bureau Chief of the Department of Finance my interpretation of third
parties is another party besides - if a creditor is collecting on his or her or its own
debts, that is not a third party to collect its debts."
This definition is consistent with this court's interpretation in Mountain
Peaks Financial v. Audra L. Edmonson and Michael J. Edmonson and this

DEFENDANT'S BRIEF ON THE DEPOSITION OF IDAHO DEPARTMENT OF
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court's statement that a creditor has the right to collect its own debts without a
permit. But if an individual, or a business, is collecting a debt which they do not
own then a permit would be required. It is the conduct which is the basis for
regulation, not the name or general classification of the entity. If a national bank
is collecting on their own behalf, or for an authorized third party, such as another
bank, lender or thrift, then that conduct falls under the regulation and
authorization of the OCC, and does not require a permit from the ldaho
Department of Finance. If, however, that conduct is outside of the authorized
conduct for a national bank, then the conduct must be regulated in the same
manner, and to the same extent, as the identical conduct of any other business
or entity engaged in that particular conduct.
As Servicer for the Master Trust, Citibank's conduct is not that of a
national bank, but that of a collection agent. Citibank sends out statements and
collects payments which are passed on to the Master Trust. Any collections
obtained as a result of lawsuits against consumers are also forwarded on to the
Master Trust. Citibank sold the receivables to the Master Trust, assigning all
rights, title and interest, including the right to receive payments, to the Master
Trust. Citibank is not collecting a debt on its own behalf, nor is it collecting a debt
for an authorized third party. Citibank's conduct is that of a collection agent, for
which a permit is required in the State of ldaho. While the ldaho Department of
Finance does not currently require a permit for national banks, that position is
based on a lack of awareness and a lack of knowledge of the extent of the
conduct of a national bank, such as Citibank, which falls outside of the regulation
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and authorization of the OCC. It is up to this court, which has the evidence of
collection agency conduct, outside of the authority for a national bank, before it,
to make that determination.

Dated this @r& day of November, 2007

Miriam G. Carroll, Defendant, in propria persona

CERTIFICATE O F MAILING
I, David F. Capps, hereby certify, under penalty of perjury, that I mailed a
true and correct copy of the DEFENDANT'S BRIEF ON THE DEPOSITION OF
IDAHO DEPARTMENT OF FINANCE BURAEU CHIEF MICHAEL LARSEN to
day of November, 2007, by Certified
the attorney for the Plaintiff, this
Mail # Y@m
{ ( ( n m -a -G c 0,? at the following address:
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Sheila R. Schwager
Hawley, Troxell, Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise. ID 83701-1617
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IN THE DISTRICT COURT OF TKE SECOND JUDICfAL DISTRI
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTIBANK (SOUTH DAKOTA), N.A.,
PlaintiWCounlerdefendant,
VS.

1

I

Cosc No. CV-200G-37067

1

ORDER GRANTING PLAINTIFF'S
MOTION TO FILE REPLY BRIEF
ON NOVEMBER 20,2007

)

NmUAM G. CARROLL,

IJ

?
J

PIaintiff/Counfcrdcfcndan(,
Cicibank (South Dakota) N.A. ("Plaintiff'), by and through
its attomcys of rcwrd. Hawley Troxcll E ~ l i &
s Hawley LLP, having file4 a Molion to File
Rcply Bricf On Novembcr20.2 007, this Court bcing fi~llyadvised and having considctcd all the
pleadings, motions, mcmomnda, and othcr documents on f i b heroin; Defendant Iiaving no
objection; and good oause appearing; therefore:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that Plainlift3 Rcply Bricf
lo fItcDcfendant's Brief On the Dcposition of Idaho Dcpartmcnt ofFinancia1 Consumer Bureau
Chief, may be filed on o r before Novcmbcr 20,2007. At such time, the matter will bc
considered fully submitled-

I

DATED THIS

/.Jday of~ovembcr.2007.

ORDER GRANTING PLAINTIFF'S MOTION TO FILE REPLY BRIEF ON
NOVEMBER 20,2007- I

Hawley Troxell

11/14/2007 11:57
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FAX: (208)342-3829

CLERK'S CERTIFICATE OF SERVICE
day of November, 2007, I caused lo be served a
I HEREBY CERTIFY Lhat on this
MOTION TO FILE REPLY
M e copy of the foregoing ORDER
BRIEF ON NOVEMBER 20.2007 by the method indicated below. and addressed to each of the
following:
Miriam G.Carroll
HC-II Box 366
Kamiah, ID 8353G
&ro se]

Shcila R Schwagcr
Hawley Troxell Ennis & Hawlcy. LLP
P. 0 , Box 1617
Boise, W 83701-1617

MC U.S. Mail, Postage Prepaid
H a n d Delivered
O v e r n i g h t MaiI
Telecopy
Email

XX U.S. Mail, Postage Prepaid
H a n d Delivered
-Overnight Mail

ORDER GRANTING PLAINTIFF'S MOTION TO FILE REPLY BRIEF ON
NOVEMBER 20,2007- 2

Miriam G. Carroll
104 Jefferson Drive
Kamiah, ID 83536-9410
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA), N.A.,
Plaintifflcounterdefendant,

)
)
)

1
vs.
MIRIAM G. CARROLL,
Defendant,

)
)
)
)
)

Case No. CV-2006-37067
OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT

\

COMES NOW the Defendant, Miriam G. Carroll (hereinafter "Carroll"), and
/ *'

submits her OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT as follows:

INTRODUCTION
Citibank (South Dakota), N.A. (hereinafter "Citibank) has submitted their

I
!

Motion for Summary Judgment to this court without establishing standing, a
cause of action, actual damages, or a right to relief upon which this court may

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT
.q. K 0

Pg. 1 of 7.

base its jurisdiction. Citibank complains that Carroll has not proceeded in good
faith under Rule 11 of the Idaho Rules of Civil Procedure. This is not true.
Carroll has proceeded in the good faith belief that Citibank has received credits
which have not been applied to the account in question. During discovery,
Carroll has found that this is exactly the case. Citibank has received full payment
of the amount owing on the alleged debt and has not shown those payments on
its statements.
In the affidavit of Terri Ryning dated the 17'' day of January, 2007, no
mention is made of the fact that Citibank sold the alleged debt to a third party,
was paid for that alleged debt, has removed the liability and risk of the alleged
debt from its records and has assigned all rights and interest in the alleged debt
to a third party. Under Rule 11 of the I.R.C.P. Citibank, and the attorney
representing Citibank, by signing the pleadings and other papers submitted to
this court, certified that the motion or other paper, that to the best of the signer's
knowledge, information, and belief after reasonable inquiry, was well grounded in
fact and was warranted by existing law or a good faith argument for the
extension, modification, or reversal of existing law, and that it was not interposed
for any improper purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation. At the time of the filing of the Motion
for Summary Judgment, Citibank, and the attorney representing Citibank, either
knew, or should have known, that Citibank had no standing in this court, had no
cause of action, no right to relief, no stake in the outcome of the lawsuit, and no
ownership of the alleged debt

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT
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Carroll submits that there was no reasonable inquiry into the facts by
either Citibank, or the attorney involved in representing Citibank, and that
Citibank proceeded to harass Carroll with this Motion for Summary Judgment
and the voluminous filing of documents, substantially increasing Carroll's cost of
litigation in violation of Rule 11 of the I.R.C.P. Carroll also claims that Terry
Ryning, as Custodian of the Records for Citibank, has committed perjury by
omission by concealing the sale of the alleged debt to a third party from Carroll
and this court. The affidavit of Terry Ryning, as Custodian of Records, must
reflect, not just her own personal knowledge, but the collective knowledge of
Citibank. The knowledge of Citibank's sale of the alleged debt was publicly
available, as demonstrated by the prospectus and prospectus supplement
published on the EDGAR website of the Securities and Exchange Commission
[SEC], and must have been known by Citibank who filed and published the
information. Once the issue of standing and the existence of the sale of the
alleged debt was introduced by Carroll, Citibank, and the attorney representing
Citibank, were under an obligation to inquire into the issue and make sure that
their actions were well grounded in fact. The fact that Citibank produced the
Pooling and Servicing Agreement and submitted it to this court proves both
Citibank, and the attorney representing Citibank, knew for a fact that the alleged
debt had been sold and that Citibank had assigned all rights and interest in the
alleged debt to a third party. To proceed beyond that point was a fraud upon this
court.

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT
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The affidavit of Sheila R. Schwager likewise makes no mention of the fact
that the alleged debt was sold to a third party. The attorney, Sheila R. Schwager,
as an officer of the court, had, and continues to have, a duty to reveal to the court
any information material to the case, even if it is detrimental to her client. The
sale of the alleged debt, receivables and/or account to a third party is material to
this case, as is the change in position and removal of the assumption of risk by
Citibank within the agreement with Carroll without notification to the other party.
By withholding material information and concealing the sale of the alleged debt in
her affidavit, Sheila R. Schwager has acted unethically.
Citibank's fraud upon the court, perjured and unethical affidavits and
continued prosecution of this case in violation of Rule 11 of the I.R.C.P. is a
flagrant abuse of the legal process and should not be countenanced by this
court.
II

CITIBANK HAS NO VALID CLAIM AGAINST CARROLL
Citibank, under repeated requests, demands, and order of this court, has
refused to provide even a single document proving that Citibank owns the
alleged debt. Citibank clearly sold the alleged receivables, and by their own
definition, also sold the account to a third party, who now holds legal title to, and
all rights involved in, the alleged debt. Citibank has provided no document
whatsoever assigning any rights or indicia of ownership of any of the receivables,
the account, or the alleged debt back to Citibank.

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT
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In McCluskey v. Galland, 95 ldaho 472, 51 1, P.2d 289 (Idaho 1973), the
Supreme Court of ldaho held,
"Where open account and notes payable to individual were assigned to
corporation prior to commencement of action to recover on the notes and
the open account, the individual assignor was not real party in interest and
had no standing to prosecute an action to recover on the notes and open
account and was not entitled to recover judgment thereon. Rules of Civil
Procedure, rule 17(a); I.C. $5 5-301, 5-302, 27-104."
Citibank is clearly not a real party in interest and is not entitled to maintain this
action against Carroll. Citibank, and the attorney representing Citibank, have
clearly known about their lack of standing since at least March of this year.
lnstead of seeking to dismiss the case and correct the standing issue, they have
decided to perpetuate this fraud upon the court for the last eight months, and are
continuing to do so. This is a clear example of abuse of the legal process.
Citibank clearly sold the receivables to the Citibank Credit Card Master
Trust I (hereinafter "the Master Trust"), transferring all rights, title and interest in
those receivables to the Master Trust. Citibank was paid for those receivables by
the Citibank Credit Card lssuance Trust (hereinafter "the lssuance Trust").
Citibank no longer has a stake in the alleged debt, and cannot claim that they
were actually damaged.
The primary reason for selling the receivables to the Master Trust for
securitization is to remove the alleged debt and the associated risk and liability
from Citibank's books and pass that risk and liability on to the Master Trust and
its investors. With the assumption of risk transferred to the Master Trust along
with ownership of the alleged debt, Citibank is no longer at risk, and has no stake
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in the outcome of this lawsuit. In Federal Land Bank of Spokane v. Parsons, 116
Idaho 545, 547-48, 777 P.2d 1218, 1220-21 (Ct. App. 1998), the court stated,
"Because Plaintiff has a mere expectancy, they will not be entitled to the
benefits of a successful suit."
Citibank must have a valid claim, standing, a valid cause of action, a palpable
injury, and the probability that the recovery sought will satisfy the claimed injury.
Citibank has none of those things.

111
STANDARD FOR SUMMARY JUDGMENT
Summary Judgment shall be rendered when the pleadings and evidence
on file show that there are no genuine issues as to any material fact and that the
moving party is entitled to judgment as a matter of law (I.R.C.P. 56(c)). The
record is clear that there are disputed material facts in this case. It is also clear
that Citibank is not entitled to judgment as a matter of law because Citibank does
not have standing, a valid claim, a valid cause of action, a stake in the outcome,
and is not a real party in interest. The minimum standards for Summary
Judgment have not been met.

IV
CONCLUSION
Citibank has not produced even a single document proving it has
ownership of the alleged debt, an assignment of the alleged debt, or any other
fact that would give Citibank standing in this action. Citibank has essentially
admitted that it sold the alleged debt and has received payment for those
receivables. The Pooling and Servicing Agreement provided by Citibank clearly
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states that the receivables have been sold to the Master Trust with all rights, title
and interest in the receivables assigned and transferred to the Master Trust.
Without proof of ownership, or a valid assignment, Ciiibank is not entitled to any
relief by law. Consequently, this court should deny Citibank's Motion fol
Summary Judgment
Dated this

@P
'day of November, 2007

Miriam G. Carroll, Defendant, in propria persona

CERTIFICATE OF MAILING
I, David F. Capps, hereby certify, under penalty of perjury, that I mailed a
true and correct copy of the Defendant's OPPOSITION TO MOTION FOR
day of November, 2007, by Ceriified Mail
SUMMARY JUDGMENT this
to the attorney for the
# 7 8 E
7630
Plaintiff at the following address:
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Sheila R. Schwager
Hawley, Troxell, Ennis & Hawley, L.L.P
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
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Miriam G. Carroll
104 Jefferson Drive
Kamiah, ID 83536-9410
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA), N.A.,

)
)
)
)
)
)
)

Plaintiff,
vs.
MIRIAM G. CARROLL,

Case No. CV-2006-37067
MOTION TO DISMISS
DUE TO LACK OF
STANDING

Defendant,

COMES NOW the Defendant, Miriam G. Carroll, (hereinafter "Carroll") and
submits her MOTION TO DISMISS DUE TO LACK OF STANDING as follows:
I
THE FACTS
Citibank (South Dakota), N.A. (hereinafter "Citibank) filed this lawsuit
against Carroll in an attempt to recover money which was allegedly owed to
Citibank as stated in claim Ill of the complaint against Carroll. During the course
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of discovery and subsequent briefing, the following information has been
presented to this court:
1. According to the Pooling and Servicing Agreement dated as of May 29, 1991
as Amended and Restated as of October 5, 2001, pg 21, 15,(EXHIBIT A-2)
"Section 2.01. Conveyance of Receivables. By execution of this
Agreement, each of the Sellers does hereby sell, transfer, assign, set over
and otherwise convey to the trustee, on behalf of the Trust, for the benefit of
the Certificateholders, all its right, title and interest in, to and under the
Receivables existing at the close of business on the Trust Cut-Off Date, in the
case of receivables arising in the Initial Accounts, and on each Additional CutOff date, in the case of Receivables arising in the Additional Accounts, and in
each case thereafter created from time to time until the termination of the
Trust, all monies due or to become due and all amounts received with respect
thereto and all proceeds (including "proceeds" as defined in the UCC) thereof:
Such property, together with all monies on deposit in the Collection Account,
the Series Accounts, any Series Enhancement and the right to receive certain
Interchange attributed to cardholder charges for merchandise and services in
the Accounts shall constitute the assets of the Trust (the "Trust Assets").
2. According to the Citibank Credit Card lssuance Trust Prospectus Supplement
dated October 29, 2007, pg S-8,n 3 (EXHIBIT B-2),
"The credit card receivables in the master trust consist of principal receivables
and finance charge receivables. Principal receivables include amounts
charged by cardholders for merchandise and services and amounts advanced
to cardholders as cash advances. Finance charge receivables include
periodic finance charges, annual membership fees, cash advance fees, late
charges and some other fees billed to cardholders."
3. According to the Citibank Credit Card lssuance Trust Prospectus Supplement
dated October 29, 2007, pg 102, f[f[ 8, 9 and 10 (EXHIBIT 8-3),
"In addition, Citibank (South Dakota) is required to make a lump addition if as
of the end of any calendar week the total amount of principal receivables in
the master trust is less than the greater of the following two amounts:
105% of the aggregate outstanding lnvested Amount of the master
trust investor certificates, including the collateral certificate; and
102% of the aggregate initial lnvested Amount of master trust investor
certificates that cannot increase in lnvested Amount plus 102% of the
aggregate outstanding lnvested Amount of master trust investor
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certificates that can increase in Invested Amount, including the
collateral certificate."
4. According to the Citibank Credit Card lssuance Trust Prospectus Supplement
dated March 9Ih, 2006, pg 101, 7 2, (EXHIBIT C-2), "The Sponsors",
"Through these and other vehicles, the Banks have sponsored the
issuance of over $140 billion of credit card receivable-backed securities in
more than 230 transactions."
5. According to the Citibank Credit Card lssuance Trust Prospectus Supplement
dated March 9'h, 2006, pg Al-I, 7 2, (EXHIBIT C-3), "The Credit Card Business of
Citibank (South Dakota)",
"As of December 31, 2005, Citibank (South Dakota) serviced more than 65
million active credit card accounts representing more than $146 billion of
receivables for credit card holders in the United States and Canada."
6. Citibank is required to maintain at least 105% of the security certificates
issued as receivables in the Master Trust. There have been over $140 billion in
security certificates issued. 105% of $740 billion equals $147 billion in credit
card receivables. This represents 100% of the credit card receivables generated
by Citibank. It is clear from the data shown that all of the credit card receivables
have been sold to the Master Trust

7. According to the Citibank Credit Card lssuance Trust Prospectus Supplement
dated October 29, 2007, pg 105, 7 11, (EXHIBIT B-4),
"Eligible receivables are credit card receivables - that constitute an "account"
under the Uniform Commercial Code in effect in the State of South Dakota."
8. According to the South Dakota statutes, Title 57A defines "account" as:

$9-102(2) "account", except as used in "account for", means a right to
payment of a monetary obligation, whether or not earned by
performance, ... (vii) arising out of the use of a credit or charge card or
information contained on or for use with the card.

MOTION TO DISMISS DUE TO-LACK OF STANDING
.-

16s

Pg. 3 of 7.

9. That the right to payment was assigned to the Citibank Credit Card Master
Trust I (the Master Trust), along with the title and all other rights and interest in,
to and under the receivables. Legal ownership of the receivables, the account,
and the alleged debt now belong to Deutsche Bank'Trust Company Americas,
which is not a subsidiary, affiliate or agent of Citibank (South Dakota).
10. Citibank has produced no documents whatsoever proving that Citibank has
received a valid assignment or any indicia of ownership of the receivables or the
alleged debt involved in this lawsuit from the Master Trust.
The above identified EXHIBITS are attached hereto and based on the
personal knowledge as testified to in the attached affidavit; the EXHIBITS are
submitted as evidence.

li

THE LAW
Rule 17(a) of the Idaho Rules of Civil Procedure states,
"Rule 17(a). Real party in interest.
Every action shall be prosecuted in the name of the real party in interest."
A real party in interest includes the trustee of an express trust, such as Deutsche
Bank Trust Company Americas, the trustee of the Citibank Credit Card Master
Trust I. Since Citibank has sold the alleged receivables, alleged account and
alleged debt to the Master Trust and assigned all rights, title and interest to the
Master Trust, Citibank has no stake in the outcome of this lawsuit and has no
cause of action against Carroll.
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In McCluskey v. Galland, 95 ldaho 472, 51 1 P.2d 289 (Idaho 1973), the
Supreme Court of ldaho held,
"Where open account and notes payable to individual were assigned to
corporation prior to commencement of action to recover on the notes and
the open account, the individual assignor was not real party in interest and
had no standing to prosecute an action to recover on the notes and the
open account and was not entitled to recover judgment thereon. Rules of
Civil Procedure, rule 77(a); I.C. 5s 5-301, 5-302, 27-104."
Here too we have a plaintiff (Citibank) who is seeking to recover on an open
account who has assigned all rights to the alleged debt to another party (the
Master Trust) prior to commencement of this action. Citibank has no standing
and is not entitled to recover anything in this action.
In Miles v. ldaho Power Co., 116 ldaho 635, the court stated,
[5] "The doctrine of standing focuses on the party seeking relief and not on
the issue the party wishes to have adjudicated. Valley Forge College v.
Americans United, 454 U.S. 464, 102 S.Ct. 752, 70 L.Ed.2d 700 (1982).
However, the major aspect of standing has been explained:
The essence of the standing inquiry is whether the party seeking to
invoke the court's jurisdiction has "alleged such a personal stake in
the outcome of the controversy as to assure the concrete
adversariness which sharpens the presentation upon which the
court so depends for illumination of difficult constitutional
questions." As refined by subsequent reformation, this requirement
of "personal stake" has come to be understood to require not only a
"distinct palpable injury" to the plaintiff, but also a "fairly traceable"
causal connection between the claimed injury and the challenged
conduct. (Citations omitted.)
Thus to satisfy the case or controversy requirement of standing,
litigants generally must allege or demonstrate an injury in fact and a
substantial likelihood that the judicial relief requested will prevent or
redress the claimed injury. (Citations omitted)."
Citibank has known that they lack standing in this case since at least
late March of 2007, some 8 months now. During all of that time, Citibank has not
provided even a single document proving it has ownership or a valid assignment
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of the alleged receivables, alleged account, or the alleged debt. While initially
standing may be alleged, once challenged, the standing of the plaintiff must be
proved.
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CONCLUSION
Citibank has had ample time to place proof of its ownership of the
alleged debt and its standing on the record. Citibank's refusal to do so can only
mean that no such proof exists. Citibank has sold the alleged receivables, the
alleged account and the alleged debt, and has been paid for that sale. Without
proof of ownership or a valid assignment, Citibank cannot now claim that it was
injured and invoke this court's jurisdiction against Carroll. Carroll therefore
moves this court to dismiss Citibank's claim against her for lack of standing.
Because Citibank has continued its action against Carroll, knowing that it lacks
standing for at least the last 8 months, burdening both Carroll and this court with
voluminous documents, misrepresentations, exaggerations and tortured
explanations of its own documents, Carroll also moves this court to dismiss
Citibank's claim against Carroll with prejudice.
Dated this z T W d a y of November, 2007.

Miriam G. Carroll, Defendant, in propria persona
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CERTIFICATE OF MAILING
I, David F. Capps, hereby certify, under penalty of perjury, that I mailed a
true and correct copy of the Defendant's MOTION TO DISMISS DUE TO LACK
OF STANDING this 73g day of November, 2007, to the attorney for the
2 7&3?
at
Plaintiff, by Certified Mail #
//&O
the following address:

esc

y@&-

'

Sheila R. Schwager
Hawley, Troxell, Ennis & Hawley, L.L.P.
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
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Miriam G. Carroll
104 Jefferson Drive
Kamiah, ID 83536-9410
208-935-7962
FAX: 208-926-41 69
Defendant, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA), N.A.,

)
\

Plaintiff,

)
)

1

vs.
MIRIAM G CARROLL,
Defendant,

)
)
)
)

Case No. CV-2006-37067
AFFIDAVIT IN SUPPORT OF
MOTION TO DISMISS
DUE TO LACK OF
STANDING

David F. Capps, being first duly sworn upon oath, deposes and says:
1. I am the husband of Miriam G. Carroll, the Defendant in this case.
2. 1 received a copy of the Pooling and Servicing Agreement dated as of May
29, 1991 as Amended and restated as of October 5, 2001 in the course of
discovery from Citibank (South Dakota), N.A.

AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS DUE TO LACK OF
STANDING
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3. That no changes of any kind have been made to the copy of the Pooling
and Servicing Agreement since I received it from Citibank (South Dakota),
N.A.
4. That I have provided a true and correct copy of the first page of the
Pooling and Servicing Agreement as well as a true and correct copy of
page 21 of the same Pooling and servicing Agreement to be submitted as
evidence identified as EXHIBIT A-I and 2 respectively in the above
captioned case.

5. That the Pooling and Servicing Agreement is a voluminous document and
is available in its complete form upon request.
6. 1 downloaded a complete copy of the Citibank Credit Card lssuance Trust
Prospectus Supplement dated October 29, 2007 from the EDGAR portion
of the Securities and Exchange Commission website at
www.sec.gov/edaar on the

!jth
day

of November, 2007.

7. That no changes of any kind have been made to the Citibank Credit Card

lssuance Trust Prospectus Supplement dated October 29, 2007

8. That I have provided a true and correct copy of the first page of the same
Citibank Credit Card lssuance Trust Prospectus Supplement, as well as a
true and correct copy of page S-8, page 102 and page 105 of the same
Prospectus Supplement as evidence identified as EXHIBIT B-1, 2, 3 and 4
respectively in the above captioned case.
9. That the Citibank Credit Card lssuance Trust Prospectus Supplement is a
voluminous document and is available in its complete form upon request
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or by downloading from the EDGAR portion of the Securities and
Exchange Commission website at www.sec.gov/edgar.

10. That I downloaded a complete copy of the Citibank Credit Card lssuance
Trust Prospectus Supplement dated February 15, 2005 from the EDGAR
portion of the Securities and Exchange Commission website at
www.sec.gov/ed~aron the ~ 6day
' of
~ November, 2007.

11. That no changes of any kind have been made to the Citibank Credit Card
lssuance Trust Prospectus Supplement dated February 15, 2006.

12. That I have provided a true and correct copy of the first page of the same
Citibank Credit Card lssuance Trust Prospectus Supplement, as well as a
true and correct copy of page 101 and page Al-1 of the same Prospectus
Supplement as evidence identified as EXHIBIT C-I, 2 and 3 respectively
in the above captioned case.

13. That the Citibank Credit Card lssuance Trust Prospectus Supplement is
a voluminous document and is available in its complete form upon request
or by downloading from the EDGAR portion of the Securities and
Exchange Commission website at www.sec.~ov/ed~ar.
Further, the affiant sayeth naught.
Dated this Z Y y 4 d a y of November, 2007.
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State of Idaho
County of ldaho

)
)
)

ss:

SUBSCRIBED AND SWORN before me this

-===-=?

~12.
day of November, 2007.
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Signature of Notary

I\

MY commission expires

I\

CERTIFICATE OF MAILING
I, David F. Capps, do hereby certify that I mailed a true and correct copy
of this AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS DUE TO LACK OF
day of November, 2007,
STANDING to the attorney for the Plaintiff this
a i the
2 /p
- Jf7
4'292.
by Certified Mail # 7&& ((60 mL
following address:

zf?@<

/

Sheila R. Schwager
Hawley, Troxell, Ennis & Hawley, L.L.P
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
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EXECUTION COPY

CITIBANK (SOUTH DAKOTA), N.A.,
Seller and Servicer,
CITIBANK (NEVADA), NATIONAL ASSOCIATION,
Seller,
and
BANKERS TRUST COMPANY,
Trustee

CITIBANK CREDIT CARD MASTER TRUST I
POOLING AND SERVICING AGREEMENT
Dated as of May 29, 1991
As Amended and Restated as of October 5, 2001

(b) All terms defined in this Agreement shall have the defined meanings when used in
any certificate or other document made or delivered pursuant hereto unless otherwise defined
therein.
(c) As used in this Agreement and in any certificate or other document made or delivered
pursuant hereto or thereto, accounting terms not defined in this Agreement or in any such
certificate or other document, and accounting terms partly defined in this Agreement or in any
such certificate or other document to the extent not defined, shall have the respective meanings
given to them under generally accepted accounting principles or regulatory accounting
principles, as applicable. To the extent that the definitions of accounting terms in this
Agreement or in any such certificate or other document are inconsistent with the meanings of
such terms under generally accepted accounting principles or regulatory accounting principles,
the definitions contained in this Agreement or in any such certificate or other document shall
conlxol.
(d) The agreements, representations and warranties of Citibank (South Dakota), Citibank
(Nevada) and any Additional Seller in this Agreement in each of their respective capacities as
Sellers and Servicer shall be deemed to be the agreements, representations and warranties of
Citibank (South Dakota), Citibank (Nevada) and such Additional Seller solely in each such
capacity for so long as Citibank (South Dakota), Citibank (Nevada) and such Additional Seller
act in each such capacity under this Agreement.
(e) The words "hereof", "herein" and "hereunder" and words of similar import when
used in this Agreement shall refer to this Agreement as a whole and not to any particular
provision of this Agreement; references to any Section, Schedule or Exhibit are references to
Sections, Schedules and Exhibits in or to this Agreement unless otherwise specified; and the
term "including" means "including without limitation".
ARTICLE I1
CONVEYANCE OF RECEIVABLES
Section 2.01. Convevance of Receivables . By execution of this Agreemenf each of the
Sellers does hereby sell, transfer, assign, set over and otherwise collvey to the Trustee, on behalf
of the Trust, for the benefit of the Certificateholders, all its right, title and interest in, to and
under the Receivables existing at the close of business on the Trust Cut-Off Date, in the case of
Receivables arising in the Initial Accounts, and on each Additional Cut-Off Date, in the case of
Receivables arising in the Additional Accounts, and in each case thereafter created from time to
time until the termination of the Trust, all monies due or to become due and all amounts received
with respect thereto and all proceeds (including "proceeds" as defined in the UCC) thereof. Such
property, together with all monies on deposit in the Collection Account, the Series Accounts, any
Series Enhancement and the right to receive certain Interchange attributed to cardholder charges
for merchandise and services in the Accounts shall constitute the assets of the Trust (the "Trust
Assets"). The foregoing does not constitute and is not intended to result in the creation or

, ~ r o s ~ e c tSupplement
us
20

Paee 1 b. 178

R6

424B5 1 d424b5.htm PROSPECTUS SLJPPLEMENT 2007-B6
Table of Coatents
Filed Pursuant to Rule 424(b)(5)
File No. 333-131355

PROSPECTUS SUPPLEMENT DATED OCTOBER 29,2007
(to Prospectus dated February 5,2007)

Citibank Credit Card Issuance Trust
Issuing Entity
$200,000,000 5.00% Class 2007-B6 Notes of November 2010
(Legal Maturity Date November 2012)

Citibank (South Dakota), National Association
Sponsor and Depositor
T h e issuance trust will issue and sell

Class 2007-86 Notes

Principal amount
Interest rate
Interest payment dates

$200,000,000
5.00% per annum
8th day of each May and November, beginning
May 2008
~ o v e m b e 8,201
r
0
November 8,2012
November 5,2007
$199,872,000 (or 99.936%)
$
450,000 (or 0.225%)
$199,422,000 (or 99.71 1%)

Expected principal payment date
Legal maturity date
Expected issuance date
Price to public
Underwriting discount
Proceeds to the issuance trust

The Class 2007-B6 notes will be paid from the issuance trust's assets consisting primarily of an interest in credit card
receivables arising in a portfolio of revolving credit card accounts.
The Class 2007-B6 notes are a subclass of Class B notes of the Citiseries. Principal payments on Class B notes of the Citiseries
are subordinated to payments on Ciass A notes of that series. Principal payments on Class C notes of the Citiseries are
subordinated to payments on Class A and Class B notes of that series.
under " Risk Factors" beginning on page 17 of the accompanying
You should review and consider the disc~~ssion
prospectus before you purchase any notes.
Neither the Securities and Exchange Commission nor any state securities commission has approved the notes or determined
that this prospectus supplement or the prospectus is truthful or complete. Any representation to the contrary is a criminal
offense.
The notes are obligations of Citibank Credit Card Issuance Trust only and are not obligations of or interests in any other
person. Each class of notes is secured by only some of the assetsof Citibank Credit Card Issuance Trust. Noteholders will
have no recourse to any other assets o f Citibank Credit Card Issuance Trust for the payment of the notes. The liotes are not
insured or guaranteed by the Federal Deposit Insurance Corporation or ally other governmental agency or instrumentalily.

Underwriters

Citi
Banc of America Securities LLC
Credit Suisse
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Limited Recourse to the Issuance
Trust

The sole source of payment for principal of or interest on these Class
B notes is provided by:
the portion of the principal collections and finance charge
collections received by the issuance trust under the collateral
certificate and available to these Class B notes after giving
effect to all allocations and reallocations; and
funds in the applicable trust accounts for these Class B notes.
Class B noteholders will have no recourse to any other assets of the
issuance trust or any other person or entity for the payment of
principal of or interest on these Class B notes.

Master Trust Assets and
Receivables

The collateral certificate, which is the issuance trust's primary source
of funds for the payment of principal of and interest on these Class B
notes, is an investor certificate issued by Citibank Credit Card Master
Trust I. The collateral certificate represents an undivided interest in
the assets of the master trust. The master trust assets include credit
card receivables from selected Mastercard, VISA and American
Express revolving credit card accounts that meet the eligibility
criteria for inclusion in the master trust. These eligibility criteria are
discussed in the prospectus under "The Master Trust-Master Trust
Assets."
The credit card receivables in the master trust consist of principal
receivables and finance charge receivables. Principal receivables
include amounts charged by cardholders for merchandise and
services and amounts advanced to cardholders as cash advances.
Finance charge receivables include periodic finance charges, annual
membership fees, cash advance fees, late charges and some other
fees billed to cardholders.
The aggregate amount of credit card receivables in the master trust as
of June 24,2007 was $74,516,653,322, of which $73,554,874,807
were principal receivables and $961,778,5 15 were finance charge
receivables. See "The
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have not been identified as an account with respect to which the related card has been lost 01
stolen,
have not been sold or pledged to any other party except for any sale to any seller of receivables
.to the master trust or any of its affiliates, and
do not have receivables that have been sold or pledged to any other party other than any sale to
a seller of receivables to the master trust.
In addition, the accounts designated to the master trust at the time of its formation in 1991 were
required to be Mastercard or VISA revolving credit card accounts with a cardholder billing address
located in the United States or its territories or possessions or a militaly address.
Citibank (South Dakota) believes that the accounts are representative of the eligible accounts in its
portfolio and that the inclusion of'the accounts, as a whole, does not represent an adverse selection by it
from among the eligible accounts. See "The Master Trust Receivables and Accounts" attached as Annex I
to the supplement to this prospectus for financial information on the receivables and the accounts.
Citihank (South Dakota) is compensated for the transfer of the credit card receivables to the master
trust from two sources: ( I ) the net cash proceeds received by Citibank (South Dakota), as owner of the
seller's interest, from the sale to third party investors of certificates representing beneficial ownership
interests in receivables held through the master trust and (2) the increase in the amount of the seller's
interest, which represents the beneficial interest in the pool of receivables retained by Citibank (South
Dakota) and not sold to third party investors.
Citibank (South Dakota) may, at its option, designate additional credit card accounts to the master
trust, the receivables in which will be sold and assigned to the master trust. This type of designation is
referred to as a "lump addition." Since the creation of the master trust, Citibank (South Dakota)-and
Citibank (Nevada) prior to its merger into Citibank (South Dakota)-has made lump additions and
Citihank (South Dakota) may make lump additions in the future. See Annex I to the accompanying
prospectus supplement for a listing of recent lump additions.
In addition, Citibank (South Dakota) is required to make a lump addition if as of the end of any
calendar week the total amount of principal receivables in the master trust is less than the greater ofthe
following two amounts:
105% of the aggregate outstanding Invested Amount of the master trust investor certificates,
including the collateral certificate; and
102% of the aggregate initial Invested Amount of master trust investor certificates that cannot
increase in Invested Amount plus 102% of the aggregate outstanding Invested Ainount of
master trust investor certificates that can increase in Invested Amount, including the collateral
certificate.
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Eligible receivables are credit card receivables
that have arisen under an eligible account,
that were created in compliance in all rnatcrial respects with all requirements of law and
pursuant to a credit card agreement that complies in all material respects with all requirements
of law,
with respect to which all material consents, licenses, approvals or authorizations of, or
registrations with, any governmental authority required to be obtained or given in connection
with the creation of that receivable or the execution, delivery, creation and perforlnance by
Citibank (South Dakota) or by the original credit card issuer, if not Citibank (South Dakota), of
the related credit card agreement have been duly obtained or given and are in full force and
effect,
as to which at the time of their transfer to the master trust, the sellers or the master tntst have
good and marketable title, free and clear of all liens, encumbrances, charges and security
interests,
that have been the subject of a valid sale and assignment from the sellers to the master trust o i
all the sellers' right, title and interest in the receivable or the grant o f a first priority perfected
security interest in the receivable and its proceeds,
that will at all times be a legal, valid and binding payment obligation of the cardholder
enforceable against the cardholder in accordance with its terms, except for bankruptcy-related
matters,
that at the time of their transfer to the master trust, have not been waived or modified except as
permitted under the pooling and servicing agreement,
that are not at the time of their transfer to the master trust subject to any right of rescission, set
off, counterclaim or defense, including the defense of usury, other than bankruptcy-related
defenses,
as to which the sellers have satisfied all obligations to be fuIfiIled at the time it is transferred to
the master trust,
a s to which the sellers have done nothing, at the time of its transfer to the master trust, to
impair the rights of the master trust or investor certificateholders, and
that constitutes an "account" under the Uniform Commercial Code in effect in the State of
South Dakota.
If the sellers breach any of these representations or warranties and the brcach has a material adverse
effect on the investor certificateholders' interest, the receivables in the affected account will be
reassigned to the sellers if the breach remains uncured after a specified cure period. In general, the
seller's interest will be reduced by the amount of the reassigned receivables. I-Iowever, if there is not
sufficient seller's interest to bear the reduction, the sellers obligated to contribute funds equal to the
amount of the deficiency.
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Citibank Credit Card Issuance Trust
Issuing Entity
$750,000,000 5.30% Class 2006-A3 Notes of March 2016
(Legal Maturity Date March 2018)

Citibank (South Dakota), National Association
Citibank (Nevada), National Association
Sponsors, Depositors and Originators of the Issuance Trust
The issuance trust will issue and
sell
Principal amount
Interest rate
Interest payment dates
Expected principal payment date
Legal maturity date
Expected issuance date
Price to public
Underwriting discount
Proceeds to the issuance trust

Class 2006-A3 Notes

--

-

-

$750,000,000
5.30% per annum
ISrhday of each March and September, beginning
September 2006
March 15,2016
March 15,2018
March 16,2006
$747,127,500 (or 99.617%)
$ 3,000,000 (or 0.400%)
$744,127,500 (or 99.2 17%)

The Class 2006-A3 notes will be paid from the issuance trust's assets consisting primarily of an interest in credit card
receivables arising in a portfolio of revolving credit card accounts.
The Class 2006-A3 notes are a subclass of Class A notes of the Citiseries. Principal payments on Class B notes ofthe
Citiseries are subordinated to payments on Class A notes of that series. Principal payments on Class C notes of the
Citiseries are subordinated to payments on Class A and Class B notes of that series.

I

You should review and consider the discussion under " Risk Factors" beginning on page 18 of the
accompanying prospectus before you purchase any notes.
Neither the Securities and Exchange Commission nor any state securities commission has approved the notes or
determined that this prospectus supplement or the prospectus is truthful or complete. Any representation to the
contrary is a criminal offense.
The notes are obligations of Citibank Credit Card lssuance Trust only and are not obligations of or interests in any
other person. Each class of notes is secured by only some of the assets of Citibank Credit Card Issuance Trust.
Noteholders nil1 have no recourse to any other assets of Citibank Credit Card Issuance Trust for the payment of the
notes. The notes are not insured or guaranteed by the Federal Deposit Insurance Corporation or any other

I
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THE SPONSORS
Citibank (South Dakota) and Citibank (Nevada) established the master trust (originally known as the
Standard Credit Card Master Trust I) on May 29, 1991, and the issuance trust on September 12, 2000. The
Banks are the only sellers into the master trust and the sole beneficiaries of the issuance trust.
Citibank (South Dakota) and ~itibank(Nevada) have sponsored programs of securitization of credit
card receivables since 1988 through the establishment of securitization vehicles such as the National Credit
Card Trust (1 988 and 1989), the Standard Credit Card Trust (I 990), the Euro Credit Card Trust (1989 and
1990), the Money Market Credit Card Trust (1989) and the master trust. Through these and other vehicles,
the Banks have sponsored the issuance of over $140 billion of credit card receivable-backed securities in
more than 230 transactions. The Banks also sponsor the DAKOTA commercial paper program through the
issuance trust.
Citibank (South Dakota) establishes the credit and risk criteria for the origination and acquisition of
credit card accounts owned by it, including the accounts in the master trust. The Bank's credit card business
is described under "The Credit Card Business of Citibank (South Dakota)" which is set forth in Annex I to
this prospectus.
Citibank (South Dakota)'~role and responsibilities as servicer of the credit card receivables in the
master trust are described under "The Master Trust-The Servicer."

THE MASTER TRUST
Citibank Credit Card Master Trust I is aNew York common law trust formed by Citibank (South
Dakota) and Citibank (Nevada) in May 1991 to securitize a portion of their portfolios of credit card
receivables. The master trust is operated pursuant to a pooling and servicing agreement among Citibank
(South Dakota), as seller and servicer, Citibank (Nevada), as seller, and Deutsche Bank Trust Company
Americas, as trustee.
The Banks have acquired, and may acquire in the future, credit card receivables in accounts owned by
their affiliates and transfer those receivables to the master trust. ln addition, other affiliates of the Banks
may in the future sell credit card receivables to the master trust by becoming additional sellers under the
pooling and servicing agreement.
The master trust does not engage in any activity other than acquiring and holding trust assets and the
proceeds of those assets, issuing series of investor certificates, making distributions and related activities.
The master trust has no employees and does not conduct unrelated business activities.
Master Trust Assets
The master trust assets consist primarily of credit card receivables arising in a portfolio of revolving
credit card accounts, and collections on the accounts. The Banks sell and assign the credit card receivables
to the master trust. The receivables arise in accounts that are generated
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ANNEX I
This annex,forms an integral part of the prospectus.

TIIE CREDIT CARD BUSINESS O F CITIBANK (SOUTH DAKOTA)
General
Citibank (South Dakota) is the master trust servicer as well as the owner of all of the credit card
accounts designated to the master trust. Citibank (South Dakota) services credit card accounts at its
facilities in Sioux Falls, South Dakota, and through affiliated credit card processors pursuant to interaffiliate
service contracts.
Citibank (South Dakota) began issuing credit cards and servicing credit card accounts in 1981, and
began servicing and investor reporting on securitizations of credit card receivables in 1988. As of
December 3 1,2005, Citibank (South Dakota) serviced more than 65 million active credit card accounts
representing more than $146 billion of receivables for credit card holders in the United States and Canada.
Citibank (South Dakota) is a member of MasterCard International and VISA. MasterCard and VISA
credit cards are issued as part of the worldwide MasterCard International and VISA systems, and
transactions creating the receivables through the use of those credit cards are processed through the
MasterCard International and VISA authorization and settlement systems. If either system were to
materially curtail its activities, or if Citibank (South Dakota) were to cease being a member of MasterCard
International or VISA, for any reason, an early amortization event with respect to the Collateral Certificate
could occur, and delays in payments on the receivables and possible reductions in the amounts of
receivables could also occur.
The MasterCard and VISA credit card accounts owned by Citibank (South Dakota) were principally
generated through:
applications mailed directly to prospective cardholders;
applications made available to prospective cardholders at the banking facilities of Citibank
(South Dakota), at other financial institutions and at retail outlets;
applications generated by advertising on television, radio, the internet and in magazines;
direct mail and telemarketing solicitation for accounts on a pre-approved credit basis;
~oli~citation
of cardholders of existing nonpremium accounts for premium accounts;
applications through affinity and co-brand marketing programs; and
purchases of accounts from other credit card issuers.
Acquisition and Use of Credit Cards
Each applicant for a credit card provides information such as name, address, telephone number, date
of birth and social security number, and each application is reviewed for
AI-I
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CEBANK (South Dakota), N.A.
PlainW,

CSC No.: CV 06-37067

MEkfoR&NTXkkf DECISION AND ORDER
MIRIAM G. CARROLL,

Defendant.
This case comes before me on Citibank's motion for summaryjudgmmt. m e

issues preslr&ted are whether Citibank has standing and whelha Citibank i s exempt &om
oomplying with the Idaho Collcotion Agmcy Act (R2A.A).

r.
This is a 001lection action involvl'ngcredit card debr. Citibank is a national bank
chartered under thc laws ofehe United States and located in South Dakofa. Citibank issued
ca credit card to Mirim Carroll in 1999, whicll Ms.Cm11 used krr che next five years.

Payment was due on Ms. C m l l ' s credit oard account ("account") thirty days a f f e r s h ~

received her monthly account statcmmts. Ms.

bas defaulted in her payments. The

principal balance due on her acaounr now totals $24,567.91. Cihiank filed a complaint on
October 6,2005 to recover Chis balance due on the accom.

Citibank like many orher national banks has participated inasaet securitization-"th
smctutod process, whereby interests in loans and orher mceivablcs

packaged,

undenvritten, and sold in the form of "'asaet backcd securitics."~se~
S~curitization.

Compuollcrs Handbook at 2 (1997). Specifically, Cir%ank sold to Master Trust the

meivables on its accounts includhg Ms. Carroll's. The Mastw T m thcn h s u d
Collatml Certificates-invostor

ccrtificms represenring an undivided ownership interest
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in tht:receivables-- to the Issuance Trust. The Issuance Trust used these Collateraf
Certificares to ssure n o w sold to third parfy investors.
AlPhougb the Issuance Tmsr and thc Master Trust are separrtte d t i c s &om Citibank,

they are borh diromly or indimlly cont~olledin part by Ciubaak. Citibrvlk is the sole
bcneficiw and ~11rimate
contrellcr for the hessuaace Trust, and the Xssunnce Tmst is &e
primary cerrificare holder of the Master h t . Ms. Carroll contends fl~atC i t i b e no
longer owns hcr hercount wcl i s therefore acting on behaLEof rhe I G % & m s u a n c e Tmst
as a debt collector.

Ciribank i s trying to collecr the debt on Ms. Carroll's account without &&i
obtaining a
permit from the Idaho Director of Fiance. The Idaho Collection Agency Act requires
petsons operating as collection agency To k t obtain apc&t, d e s s they are a redated

lender. IDAWCODE4 26-2223(1); IDAHOCODE9 26-2239.
II.

.CONTmIONS.

1. Ms. Carroll contends that Citibank does not have standing because it transferred the

receivables of Ms. Carroll's Credit Card Account with CitibaaIs to rher Master
Tmt.

2. Citibank cantcnds &a%it docs have standingbecause it transfmed TO the Master
Trust only the account receivables, not the account itsell:
3. Ms. Carroll contends that even SCitibank has standing, Ciribank c m o t coilst &C

debt owed by Ms, Carroll because Ciriank has not obtained a ptrmit from the
Idaho Depaxtmenr of Finance as required for debt collccutrs undm the I C U .

4. Citibanlc cwteslds it is exempt tiom complying with the XCAA because it is a
national bank regulated by the Office of the Comptroller of Currcncy ((the OCC).
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in trying to collect Ms. CanoU's &bt, is dng

ns a "servicer" for the =on-lending company, the Master Trust, and that &is

mle of

"se~icef'is unauthorized and wgulated by the OCC because it is outside
scope of national banking activities. She U~ereforecontends hat Citibarllr i s not
exunpr &om ICAA oompliance in colleoting Ms. CanoU's dabt.

6. Citibadk contends that senicing a loan owned by a third party is not outside the

scope of its national banking activitias and i s regulated by the OCC, thmeby

exernpthg Citibank Born ICAA compliance.

III.

QBCUSSION

A. Standing
To be entitled 10 bring an action, a party must have standing ro sue. In order tn

have standin& a plainriffmusr allege or demonstrate "an injury infact: and a substantial

likelihod Ohat the judicial relief requeeted will prevent or r e h s lhc claimed injury."
Bow[es v. PYOIndiviso, Inc. 132 Idaho 371,375,973 P.3d 142,146 (Idaho 1999). A

crucial inquiry in determining standing is "whether thepplaintiffhas alleged such a pasonal
'

s d e in the outcome of the con~ovcrsy"as ro warrant his invocation of the cou~t's

jurisdiclion and to justify the exerchc of the court's remedia1powers on his behalf. Miles
v, Idaho Power CO.,1 16 Idaho 635,641,778 P.2d 757,763 (1989).

Ms. CaaoLl contends that Citibanklacks sanding because it transferrcd h e credit card
receivables ('keceivablm'')

F-232

on her account to the Master Trust. Ms. Cam012 q~testiom

wherher:the rcccivables have been @ansferred back to Citibank and she also asks me to

compel discovery on the ownership of &e receivables. Citibank coueters tbat dkcovory is
unnecessary. It posits that even if it do@not own the receivables, it has stmclhg to collect
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Ms.Cw~~ll's
credit card debt because it still Owns Ma. CEITOII'Saccount. Cjribank clims
that it transferred to the? Master Trust only t h money
~
that it colIecrs, which are &e

receivables, but that it still owns the credit catd agreement ("amemearV') afid Ms. cm1ys
obligation to pay money under rhat agreement.
Nothing in the evidence suggwts rhat Citibank tmmfmed to the Mmer T W ~

mything more than the receivabla on Ms. Cnrmll's account.' To the contrary, Citiba&
Crcdir Card JsauanceTrust's Prospectus specifically provides rhat "[tlhe mwey mt owns
the credit card receivables gerrerated in dosigned credit card accounts, but Citibank (Soutl~

Da1cot.a) or one of its affiliates will continue to own the accounts themselves," Prospectus,
Ciribank Credit Card Issuance Trust at 20 (February 5,2007) (emphasie added).

The rransfer of the account i s not deikitionally included inthe msfa of Ehc
recaivables aa argued by Ms. Canoll. The receivables arc sepmate Born the account, and

one can be transferred without the other. The r e a d reflccts that &.Cmll's accauut
was retained by Citibank. As o w m of the account, Citib8.uk has standing to collect the

debt owed on the account. It is of no moment thar Citibank; contractuallyobliged itself to

transfer ale monay it collecrs on irs accoum to the Mast= Tmt. Citibank's obligation to
the Mastw Trust ro eansfer the money collec~cddoes not S e c t Ms. Carroll's contracnral
relationship with and obligation to Citibibanb. X rhcrofore conclude fhar Citibank hss

'

Ms.Canon submits a SupplementalProspeerus 10 suppmtbe~contmtion rhar the Master Tmn,nor
C i n i k o m s the o~editurrdaccounr. Car~oll'sMorionjkr Show Cawe HearYng, M.A, Prnspehs
Surm1eaenr. Table of ConPenw. Jn this Supplemental R ~ s P ~ ChWlimfes that "Elbile receivables ace lxedit
o&i
receivables . .(hot constitute an "nc&t' under the ~ n i f M C
n o m i a l code in efltcc in the %re
of Sonth Dakota,'' The Uniform Commercisl Code as adopted in the South Dakota Code de6nes account a5
the followinp: "'account'. excepc as used in 'accounr for' mcens a ri&t m Paymcnr of& monctnrv
oblien~ion.
w
.
~ h t d ~orc nor
i earned byperf&e.
,,arisin~out of the UEe of a crtdi~0rkbge card or information
conpincd an or for we with thc card:' Sou& D&om Code 8 9-102(2).
These deRnkiom of "sccounf' and "rereceivables"do not wmbliah Mastex Tbm, as Dwaaofthc rcccivables,
to be me owner ofMs.Canroll's c W t card a c o r n . Rothet, they simply clarify tbat Maskz aust hns a rigM
us owner ofrhe credit c u d receivables tu mccivc fturnCSutanlche gnyments Citmank receives on its mdif
card accounm.

.
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standing to bring this suit to collect the credit card debt owed by Ms. Carroll on the
account.
3. Cizibank 's Ezenlption from the Idaho Credzc Coliection Act

Assuming in the alternative chat Citibibank has standing,Ms. C m I I conten& that
Cilibaok is not ~ennitted
to collect her credit card debt because it has not obtained a p m i t

from the Idaho Deprirfment of Finance.as required for debr collectors under the I C W ,
Under thc I C M no person may operate as a coilection agency without first obraining a

permit from the Diroctor orFhancc. IDANO CODE f/ 26-2223(1). Regulated lenders,
however, are exempt h n complying with this provision of the ICAA. IDAHO
CODE4 262239.

Citibank contn~dsit is a 'tegulatad lender" nnd rhus exempt h m the ICAA bwausc it

is a rmtionai bank regulated esclusively by rhe OCC. Citing 12 U.S.C.$93(a); Waners v.
wachovia Bank, MA., 127 S.Ct. 1559,1564 (2007) (stating that the OCC is t&o oxclusivo

regulator ofnational baahs). Ms. C m U aoknowledges that Cftibank i s a national bank
regulated in part by the OCC, but argues that when Cisbank acts outside of its oa~acityas

a national bank, it i s nor replared by the OCC and thus not exempt from complying wi&
ICAA's provisions. Ab.Can011 insists that when Citibank collects her credit card debt,

Citibank is acting as a loan “servitor" for Mnster T m Bacause Master Trust is a non-

lending company, Ms.Carroll contends that Citibank i s acting outside of i t s capacity as a
national bank by servicing a debt owned by rhe Master T m t .

Citibank,on BEother hand, ~mtendsthat even if Ms. Cams i s correct in ha assation
that Citib4dc is collecting her debt in the capacity of a loan servicsr for Mastor Tmr
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i n s t 4 of in the ccizpacity of o w @of the account, its actions are nonetheless authod.ized
and regulated by th.e OCC, Ehcreby qualifying it for an ICAA compliance exception.

1have already decided that Ciribank is the owner of rhe account. 'She issue then
becomes whefficr or not a national bank is authorized and regulated by &e OCC to coa=t,
or 'amice," its own debts. Although it i a not necessary to the resolution of this dispute, 1
will also consider Ms. C m l I ' s contm~onthat a national bank acts outside o f its cnpaity

as a national bnnk when "~ervicing"loans owned by third, non-lmdingpmies, thereby

disqualiMng the bank fivm exemption &om the IcAA."

&. Carroll concedes that when C i t i i d is wthg in its capacity as s national bank
itis a relylatedlender exempt from complianoe with tbe ICAA. She also concedes chat "it

is both usual and necessary for banlrs to undertake collection activities with respect to their
own delinquent loans." OccInre'prreEEve Lettm, 1985WL 151323,at 4 (Aug. 27,1985);

Ms. CcrrroEl's R~butl#lfoCitibank 's Reply Brigin SlCpporZ of Summauy Jtadgment, ar 18.
There is no &factualdispute in ihe record that Citibank owns Ma. Carroll's

criedjr card

account. Citibank i s therefore acting in its capacity ae a national bank by bdqging this
n, wllecr the debr due on Mr.

carroll's account. ConsaquentIy Citibank is a regulated

lmder exempt Srom complying with the ICAA. XDAHO CODE9 26-2239.
Even ifcitibank no longer OWIS Ms. C m l l ' s accounr and is instead collecting the

debr as a "'metvicez" on b W f of the Master Trust,C i t i b d is still exempt from complying
with the ICAA. The OCC handbook persuades me tha! National Banks arc authorized and

regulated by the OCC 10 service loans sold to third parties in thr asset securitization

process.

u

a I do so because rhc scope of a natlod bank's authority to collecr debu &&out an ICAA prnrdt likely
become a recurring iffiut in rhc htcvcral credit card collection cwcs now pond* ia Idaha und Cleanvaur

Cownies.
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The OCC explicitly authorizes a national bank to securitiz credit card receivables,

permitting national banks "to either sell credit card receivables or to use them m collaterat
for an hvosment security." OCC hcerpretive Lertw No. 540. Citibank has sold
numerous credit card r~ceivables,including the ones &om Ms. C m l l ' s credit card

account to the Masrer Trust in a securitization process. Even after selling these
receivables, it is within Citibank's role as a national balk as explained by the QCC

Handbook to continue servioing the accounts.
IZie OCC Handbook--a compcnditnn of national bank politics, proceduw and
guidelines issued by the OCC-states

that the "securitizadon process rediswiutes risk by

breaking up the traditional role o f a badk into a number of specialized roles: origi~~rtor,
senicer, credit enhancer, underwriter, tnwee, and investor." Comptrokr j. Handbook. at

7 (emphasis addod). It explains thp role of "servicers" as fouowa: "[tlhe originator of a
pool ofsecurit5zed assets usually continues to sservics rhe securitized portfolio. (The only
assets with an active secondary marko~for s d c i n g contracts aremortgagea). Servicing

hcludea oustoomer service and payment processing fir rhe b o m w m in the securitized pool

and colZe&'on actions in accordance with tke pooling and savichg agreement,"
Compdroiisrs' Handbook, at 10 (emphasis added).
The fact %that the OCC handbook states that "theoriginator usually con1mue.s to seniloe
the seedtized portfolio" implifs that fheorightm i s authorized to service loans or

mc&v&les qRev they have been sold iuthe securitization process. This role is made
manifest in h e Hawbook's sclcrion on "Originator8 which spccEcally states "originators

create and often service the assets thG are sold or used as cobteral for asset-ba&cd
securitjes." Comprroller 's Handbook at 9 (emphasis added).
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These provisions in the Compuullw's Handbook make it &dent tha the oCC

anticipaw that national banks will senrice lows and receivables sold inrhe securitization
process and that the OCC continues LO regulate banks acting in this saviGer role,' Thus,
even if C i t i b i i s collecring Ms. Carroll's d

t card debt a y a servicer on an aEc01mr aold

to rha Master Tmr in Citibank's securitizationprocess, it is still exempt from campl$.ying

with the ICAA an8 is nor obliged to obtain a pcnnit from the Director of Filmce to col~ect
others' debts.
Because 1granted the panies leave to brief only the q~alificationsof Michael Larsm of

&eIdaho Dqarhnont oEFinance m testify, I have not considered thc other issues raised by

Ms. Cnmll. Ms. C m U filednothing that impugns Mr. Larsan's qualifications to testify.
I rhorefor have consideredhis afiidavit. SesSavis V, Profwsional Business Services, Inc,

109 Idaho 810 (1985).
;CV.

CONCLUSION

1. Citfbank has standing to sue because it still owns Ms.Carroll's c M t card account,

evm though the receivables &om this account have been sold to the Master wt.

"s.
CenoU repeatedly cim OCC Interpredvc L e n a to aupporther con~ntiotrdlac national beaks arc aot
aumotized to s o ~ w
loanddebn sold in thc nccuririzorlon process. For cxamplc, sbt cites OCC Illterpmive
Lener Aum127. which starcs 'Nntional banks may collen ddinquen~loans on behalf af other lmders. %V-*
provide b&ng servicea far doctors, hospi?al$,ar oc$x service pm'Giders, and may act as a g a &
wmhousing and sffvicing of other loam." At fm! blush this int"rpmlivc lettmlmds credme rn Ma.
Canoll's areumenr as i t ao&orlnes debt eaUecfionW e i y of other Iendm or sevfcepmvidcrs, ncithcr which
catesory include6 tho Mutm b t for *,horn Ciribank is allegedly eolltclinu on bcbelf of. Nwertheless. as
clablmk pomts our, rhts particular inteqneuvc lctrer was i s s d in respomek a spcn6c quaman subrm&d
m tile OCC a9 to wherher nadonel bunks could collect the debts of ocher lmdess or
hospiQls or other serfice providers. ASthin OCC interpretive letter aras & t h c d for rho purpose of
.3mp&g the specIfii question^ s~xbnintd,it abould nw now be relied upon by me es guidaace on an issue
that was not before a
6 OCC whm kiu& the lem. My bybrst 3ource for g~Lds3lce
is the OCC Hm&ook
which spccifirally a d h s e s rhe issue at hand, namely whether ~wvicin~ioansldebls
sold in ihc secutirimtion
process i s a recognized md ngulsced role ofnational banks likc C ~ r i .
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2. It is within she capacity of a national bank to collect debts either owned or sold in

the securitiz&on procoss. Therefore CitibanX, io collecting the debt owed by Ms.

Cmoli, is a regulated lend= exempt em complying with the ICAA

V.

ORDER

Ciribank's motion for sumrnm-y judgment i s therefore GRANTED. Citibank shall

submit a judgment consistent with this Memorandum Decision and Order within ten days
of its data

It is sa order&, rhis the .@& day ofDecember, 2007
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IDAHOCOUNTY DISTRICT COURT

Miriam G. Carroll
104 Jefferson Drive
Kamiah, ID 83536-9410
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona

DEC 2 4 2007

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA) N.A.,

)

1

1

Case No. CV-2006-37067

Plaintiff,

MOTION FOR RECONSIDERATION

MIRIAM G. CARROLL,

)
)
)
)
)
)

vs.

Defendant,

COMES NOW the defendant, Miriam G. Carroll (hereinafter "Carroll"), and
submits her MOTION FOR RECONSIDERATION under Rule 11(a)(2)(B) of the ldaho
Rules of Civil Procedure for the following reasons:

1. Citibank (South Dakota), N.A. (hereinafter "Citibank"), rs not a real party in
interest under Rule 17(a) of the ldaho Rules of Civil Procedure and has no right
to relief.
2. Citibank misrepresented the amount due on the alleged debt.

MOTION FOR RECONSIDERATION

.-
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Page 1 of 9.

3. Citibank failed to disclose any amount received from insurance and any other

source which materially altered the amount due on the alleged debt in violation of
this court's order to disclose that information.

4. Citibank failed to disclose in its computations of the alleged debt amounts
received on the account that materially pertained to the extent of the damages
claimed in violation of this court's order to disclose that information
5. Hearsay evidence was improperly introduced into the court record.

1. Rule 17(a)
Rule 17(a) of the ldaho Rules of Civil Procedure states,
"Rule 17(a). Real party in interest.
Every action shall be prosecuted in the name of the real party in interest."
A real party in interest includes the trustee of an express trust, such as Deutsche Bank
Trust Company Americas, the trustee of the Citibank Credit Card Master Trust I
(hereinafter "the Master Trust"), who holds legal ownership of the alleged debt. Since
according to the Prospectus, Prospectus Supplement and the Pooling and Servicing
Agreement already in the court record, Citibank has sold the alleged receivables,
alleged account and alleged debt to the Master Trust and assigned all rights, title and
interest to the Master Trust, Citibank has no stake in the outcome of this lawsuit and
has no cause of action against Carroll.
In McCluskey v. Galland, 95 Idaho 472, 511 P.2d 289 (Idaho 1973),the
Supreme Court of ldaho held,
"Where open account and notes payable to individual were assigned to
corporation prior to commencement of action to recover on the notes and the
open account, the individual assignor was not real party in interest and had no

MOTION FOR RECONSIDERATION
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standing to prosecute an action to recover on the notes and the open account
and was not entitled to recover judgment thereon. Rules of Civil Procedure, rule
17(a); I.C. §§ 5-301, 5-302, 27-104."
Here too we have a plaintiff (Citibank) who is seeking to recover on an open account
who has assigned all rights to the alleged debt to another party (the Master Trust) prior
to commencement of this action. The Supreme Court of ldaho clearly stated that once
the alleged debt (the receivables in this case) is assigned to another party (the Master
Trust in this case), the assignor (Citibank in this case) is no longer a real party in
interest and is not entitled to recover judgment thereon.
Citibank has provided no documents whatsoever proving that they have
ownership of the alleged debt. Indeed, the evidence supplied by Citibank regarding the
Prospectus, Prospectus Supplement, and the Pooling and Servicing Agreement all
clearly state that all rights, title and interest in the receivables (the actual alleged debt)
have been sold and assigned to a third party (the Master Trust).
In addition, Citibank has supplied the affidavit of Crystal Britt (EXHIBIT A) dated
the 22ndday of July, 2005, stating that "Citicorp Credit Services, Inc. (USA), referred to
as "CCSIIUSA herein... By contract, CCSIIUSA has agreed to collect debt owed to
Citibank (South Dakota), N.A. on its credit card accounts." This is another assignment
which falls under the above Idaho Supreme Court ruling. If, as indicated in the sworn
affidavit of Crystal Britt; Citibank actually owned the alleged debt and assigned that debt
to Citicorp, then Citicorp Credit Services, Inc. (USA) would become a real party in
interest as a result of the assignment, and Citibank would also not be able to recover
judgment in this case. As is plain from the pleadings, Citicorp Credit Services, Inc.
(USA) is not the plaintiff, nor has Citicorp Credit Services been joined as a necessary
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party to this litigation. Neither has the Master Trust been joined as a necessary party to
this litigation. Only Citibank (South Dakota) N.A. is listed as the plaintiff, who has
provided two pieces of conflicting evidence indicating that it has assigned the alleged
debt to two other parties. Nowhere has Citibank provided any evidence whatsoever that
it has received an assignment, or any indicia of ownership, from either the Master Trust
or Citicorp Credit Services, lnc (USA). Under the existing evidence, Citibank (South
Dakota) is not a real party in interest and has no right to relief, nor is Citibank entitled to
a judgment on the alleged debt.

2. Citibank Misrepresented the Amount Due
Citibank claims to have retained the "account" in this case, but has not provided
an accurate record of the activities of the receivables in the account, Carroll has
supplied records indicating that Citibank has sold the receivables (the actual alleged
debt) in the account in question. Citibank has essentially admitted that it sold the actual
alleged debt to another party (the Master Trust) and has been paid for that alleged debt,
yet none of the records of the sale of the alleged debt has appeared on any of the
statements of the "account" provided by Citibank. This is a misrepresentation of the
actual account balance.
In addition, during the course of discovery Citibank asked the defendant to detail
any errors in the account statements. Carroll identified 149 errors on the identified
statements, including 3 late fees, 42 finance charges, Iover limit fee and 28 incorrect
balances. These identified errors on the statements involved have not been objected to
or refuted by Citibank and stand as accepted errors in the account statements. Citibank
has made no adjustments for the errors in the accounting of the amount due.

Page 4 of 9

MOTION FOR RECONSIDERATION
.-

9 t i r\
3 :11 li

3. Failure to Disclose Amount Received from Insurance

Citibank was required, without a direct discovery request, to disclose any and all
insurance policies, the payments from which would affect the damages or the amount
due. The Prospectus, Prospectus Supplement and the Pooling and Servicing discuss
the existence of an insurance policy and require making certain allowances in the
amounts involved with the receivables; and yet Citibank has not declared any such
policy, even under order of this court to do so, and has made no adjustment whatsoever
in the stated amount due which resulted from the collection of the insurance benefits.
This is deception by failure to disclose, and contempt of court for not following the order
of the court.

4. Failure to Disclose Amounts Received that Alter Damages
Citibank sold the actual alleged debt involved in this case, received payment for
the sale of that alleged debt and failed to disclose the amount received from the sale of
the alleged debt. This failure to disclose materially alters the claimed amount of
damages. When the payments for the sale of the alleged debt are included, Citibank
cannot prove any damages, and without proof of damages, there is no cause ofaction
against Carroll. Disclosure of the computations of damages was required by order of
this court. Failure to disclose those computations and the payments received by
Citibank for the sale of the alleged debt is not only contempt of court, but fatal to
Citibank's case against Carroll.

5. Hearsay Evidence Improperly Introduced.

A. This case involves a claim in contract. In order to recover on its claim, plaintiff
was required to prove up the elements of a contract, and the breach of that contract
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by defendant. Since plaintiff was unable to introduce authentic copies of an actual
agreement between the parties, plaintiff's claim hinged upon whether the record
evidence demonstrated a pattern of dealings between the parties on an account
stated basis.

B. In the instant case, the Court improperly admitted and relied upon inadmissible
hearsay evidence in order to craft a judgment in favor of plaintiff. Specifically, the
Court allowed into evidence unauthenticated copies of account statements and other
hearsay evidence which plaintiff introduced for the purpose of establishing that
plaintiff loaned money to defendant, and that defendant owed plaintiff a sum of
money due to a default. The admission of unauthenticated copies of documentary
evidence was in violation of the Rules of Evidence, and resulted in extreme
prejudice to the defendant. Absent the improper admission of these inadmissible
hearsay exhibits, the record is devoid of any evidence to support the plaintiff's claim.
Thus, based upon the record as it should have properly stood, judgment should
have been entered in favor of defendant.
C. For a number of different reasons, the evidence upon which the Court based its
judgment was improperly admitted. First of all, the record reflects that the witness
who plaintiff used to sponsor the exhibits was incompetent to authenticate the
unauthenticated copies of account statements and checks. Plaintiff's witness,
testified under oath that she worked in the Litigation Division of a sister company to
Citibank, not even the named plaintiff in this case. In hercapacity as manager in
that department, the witness was provided what purport to be account billing
statements and other documents in preparation for litigation, well after the time that
the documents were created. The witness is not the Custodian of the Records for
plaintiff, and in fact did not competently testify as to the basic foundational elements
regarding the billing system or software that plaintiff used to prepare the alleged
account statements, a prerequisite for admission of computer generated business
records. As such, the witness was incompetent to authenticate the hearsay exhibits.
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D. Testimony, whether live or in the form of an affidavit, to the effect that a witness
has reviewed a loan file and that the loan file shows that a debtor is in default is
hearsay and incompetent; rather, the records must be introduced after a proper
foundation is provided'. New England Savings Bank v. Bedford Really Corp., 238
Conn. 745, 680 A.2d 301, 308 - 309 (1996), laterop., 246 Conn. 594 (1998); Cole
Taylor Bank, supra. It is the business records that constitute the evidence, not the
testimony of the witness referring to them. In re A. B., 308 III.App.3d 227, 719 N.E.2d
348, 241 IIILDec. 487 (2d Dist. 1999). Clearly, the facts of the instant case required
that more foundation be provided prior to an entry of judgment:

E. Grand Liquor Co. v. Depariment of Revenue (1977), 67 111. 2d 195, addressed the
question of the evidentiary effect given to a Department of Revenue tax correction
based upon a computer printout resulting from electronic data processing. (See also
Peo~le
v. Mormon (1981), 97 111. App. 3d 556, aff'd (1982), 92 111. 2d 268.) In Grand
Liquor Co., we cited the Mississippi Supreme Court case of Kinq v. State ex re/.
Murdock Acceptance Corp. (Miss. 1969). 222 So. 2d 393, 398, for guidelines for
determining the admissibility of computer printouts of business records stored on
electronic computing equipment. We held that such printouts are admissible where it
is shown that: ( I ) the electronic computing equipment is recognized as standard
equipment; (2) the entries are made in the regular course of business at or
reasonably near the time of the occurrence of the event recorded; and (3) the
foundation testimony satisfies the court that the sources of information, method and
time of preparation indicated its trustworthiness and justify its admission. m

d

Liquor Co., 67 111. 2d at 202, citing Kinq, 22 So. 2d at 398. In the instant case,
plaintiff's witness did not satisfy the foundational requirements for the admissibility of
the alleged account billing statements.

F. Plaintiff has failed to produce any admissible factual evidence demonstrating to
this Court that the defendant borrowed money from the plaintiff, or that the
defendant promised to pay the plaintiff anything. In addition, the plaintiff has failed
to introduce legally admissible evidence of damages that defendant has allegedly
suffered by the alleged default of defendant. Absent the introduction of this
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evidence by a competent fact witness with first hand knowledge of the material facts
at issue, the complaint contains no set of facts to support a claim that would justify
the recovery requested.
G. Pleadings and unauthenticated exhibits introduced by incompetent fact

witnesses, and statements of counsel are not record evidence, and cannot be used
to support plaintiff's complaint. Absent the production of certified copies of the
original contract or note, along with a certified account ledger introduced by a
competent fact witness with first hand knowledge of the execution of an agreement
between plaintiff and defendant, this Court lacked record evidence to support the
judgment entered.

H. Finally, all of plaintiff's alleged evidence is countered by the sworn affidavit of fact
introduced into the record by the defendant, which denies each and every allegation
in pla~ntiff'scomplaint, and raises facts in direct contradiction to the hearsay
evidence presented into the record by the plaintiff.
Based upon the foregoing it is clear that the facts, when viewed in the light most
favorable to the defendant, indicate conclusively that there are numerous issues of
material fact at issue in this matter, and the entry of summary judgment was
inappropriate as a matter of law
WHEREFORE, defendant respectfully requests that this Honorable Court vacate the
summary judgment that was entered on December 10Ih,2007, and set this matter for
trial, as is defendant's right
Dated this

2 3<'day

of December, 2007.
VERIFICATION

Miriam G. Carroll, defendant herein, certifies that she has read the matters
set forth herein, and that to the best of her knowledge, information and belief, formed
after reasonable inquiry, believes that they are well grounded in fact and warranted by
existing law or a good faith argument for the extension, modification or reversal of
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existing law, and that they are not imposed for any improper purpose such as
unnecessary delay or to harass or needlessly increase the cost of litigation.
DATED this

~ 3 day~of December
'
2007

M-l~~Vw
G.CoL[
Miriam G. Carroll, Defendant, in propri; persona
NOTARY PUBLIC
Sworn and signed before me this

$3

day of December,

CERTIFICATE OF MAILING
I

I, David F. Capps, do hereby certify, under penalty of perjury, that I mailed a true
to the attorney for
at the following address:

~

I

I

Sheila R. Schwager
Hawley Troxell Ennis & Hawley L.L.P
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617

I
i
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Citibank,(South Dakota). N.A.
Plaintiff
AFFIDAVIT

vs
MIRIAM G CARROLL
5424181031382596
Defendant
STATE OF MlSSOURi
COUNTY OF PLATTE

)
) ss:

Crystal Britt

, who is of lawful age, after first being duly sworn, deposes and says as follows:

I , Citicorp Credit Services, lnc. (USA), referred to as "CCSIIUSA" herein, and the Piaintiff Citibank (South Dakota), N A are both
wholly owned subsidiaries of Citigroup, inc. By contract. CCSIIUSA has agreed to collect debt owed to Citibank (South Dakota).
N.A. on its credit card accounts.
2 . By virtue of the described contract relationship and my employment, ali information contained in and/or about delinquent Citibank
(SouthDakota), N.A. credit card accounts are made available to me for the purpose of collecting such delinquent debt. I have
and accgint tnfo~tnatonconcern1 lg C I batik ,Soi.lll Dak312) N A ~ ~ C O L I , I I ii..tnu~'
persona kn0.v edge of all reledant f,~ianc~al
5424181rJ31382596. v,htctl s t,laoc lllc 5uDecl of trils ' a w s ~ i lI.r c i.d rlg tnr name?slid address of tnc deutor. t!le n sir.) ?f dl
charges representing ioans, finance charges, fees imposed; payments made and credits received; the outstanding balance due;
that Defendant did apply for and was issued that creditcard account by Citibank (South Dakota), N.A.; that Defendant did
thereafter use or authorize the use of the credit card account for the purpose of obtaining loans to purchase goods and services
or cash advances; that Defendant has been provided monthly statements required by the Federal Truth In Lending Act describing
the amount due; that Defendant did fail to make timely payments on the credit card account according to the terms of the card
agreement and as requested on monthly statements of account; and that Defendant is presently in default of those terms. By
virtue of such default the entire balance of $24.567.91 on the account is presently due and owing.
3. Demand for payment of the balance owing was made more that thirty (30) days prior to making this affidavit, after which the
attorneys representing Citibank (South Dakota), N.A. were retained for the purpose of collecting the delinquent debt owed on the
credit card account referenced above.
4. Exhibit A attached hereto is a hard copy print out of the financial information, including t@e-balanceowing, residing on the
Citibank (South Dakota). N.A. computer system as of the date the account(s) was (were) r e f t ; i ~ o rcollection to the attorney
maintaining this lawsuit. The balance owing on the date of referral has remained unchanged from and after that date.
5. The debt reflected on Exhibit A is delinquent, past due and remains due and owing. Plaintiff is the party and entity to whom the
delinquent debt is owed. There are no set-offs, credits, or allowances due or to become due from the Plaintiff to the Defendant.
other than those set forth herein or set forth on Exhibit A attached hereto.
6 . Defendant has made no claim of being an active member in the military services of the United States or any state thereof, and to
the best of my knowledge, the defendant is not an active member in military service. Nor has Defendant requested reduction of
the interest rate on the account to six percent (6%) pursuant to the Soldiers and Sailors Civil Relief Act.

Attorney Management Specialist
Title
Personally known to me, subscribed and sworn to before me, a notary public for the state of Missouri, this
(SEAL)

My Commission Expires:
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commission Expitas June 11,2006

2

day of July, 2005

Miriam G. Carroll
104 Jefferson Drive
Kamiah, ID 83536-9410
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona

/?

DEC 3 k 2007

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE IOF IDAHO, IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA) N.A.,
Plaintiff,

)
)
)
\

Case No. CV-2006-37067
OBJECTIONS

VS.

MIRIAM G. CARROLL,
Defendant,

COMES NOW the Defendant, Miriam G. Carroll (hereinafter "Carroll"), and
lodges her objections as follows:
1 Carroll objects to the issuance of the court's MEMORANDUM DECISION
AND ORDER filed the

lothday of December, 2007 on the grounds that

this is a procedural error as the case was not ripe for a decision. A case is
not ripe for a decision by the court until all of the motions have been heard
and decided. There is one motion which has not been heard by the court

OBJECTIONS
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and several others that have been heard and have received no decision
as listed below.
2. Carroll objects that her MOTION FOR SHOW CAUSE HEARING dated
the 21" day of June, 2007 has been heard, but has not been decided, on
the grounds that it is a procedural error not to rule on a motion. Carroll
deserves a decision on her motion. This court stated that Carroll had a
right to know who owned the alleged debt. Citibank (South Dakota) N.A.
(hereinafter "Citibank) has provided no documentation whatsoever as to
the true ownership of the alleged debt. Carroll has submitted documents
indicating that the alleged debt was sold to the Citibank Credit Card
Master Trust I (hereinafter "the Master Trust"), which this court appears to
have accepted as fact. Citibank has provided no documentation, even
after repeated requests, proving that any indicia of ownership have been
acquired by Citibank of the alleged debt
3. Carroll objects that her MOTION TO COMPEL DISCOVERY dated the

81h

day of August, 2007 has been heard, but has not been decided, on the
grounds that it is a procedural error not to rule on a motion. Carroll
deserves a decision on her motion.

4. Carroll objects that her via voce motion on the 2 d h day of November,
2007, moving this court to order Citibank to provide proof that it has
ownership of the alleged debt has not been decided, on the grounds that it
is a procedural error not to rule on a motion. Carroll deserves a decision
on her motion
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5. Carroll objects that her MOTION TO DISMISS DUE TO LACK OF
STANDING dated the 27'hday of November, 2007 has not been heard on
the grounds that it is a procedural error not to hear a motion and it is also
a procedural error not to rule on a motion. Carroll deserves to have her
motion heard and ruled upon by this court.

6. Carroll objects that Citibank is not a real party in interest and does not
have a cause of action against Carroll on the grounds that it is a
procedural error, as Rule 17(a) of the Idaho Rules of Civil Procedure
requires that any action be prosecuted by the name of the real party in
interest. Citibank has not provided any proof that it is in fact a real party in
interest and as such has no cause of action and is not entitled to relief.
The above procedural errors have an adverse effect on the Defendant's case
and constitute a denial of due process.
Dated this

31

day of December, 2007

Miriam G. Carroll, Defendant, in propria persona

OBJECTIONS

CERTIFICATE OF MAILING
I, David F. Capps, hereby certify, under penalty of perjury, that I mailed a
true and correct copy of the Defendant's OBJECTIONS to the attorney for the
Plaintiff, this 3 J
day of December, 2007, by certified Mail
at the following address:
#7@C1&;
2IS(7 @03 &SO
Zfl?

cr

Sheila R. Schwager
Hawley Troxell Ennis & Hawley L.L.P.
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
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IDAHO COUNTY

Miriam G. Carroll
104 Jefferson Drive
Kamiah, ID 83536-9410
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona

JAN 1'1 2088

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO. IN AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA), N A ,

)
)
)

Pialnt~ff,

1
vs

)
)

1

MIRIAM G CARROLL,

Case No CV-2006-37067

BRIEF IN SUPPORT OF
MOTION FOR
RECONSIDERATION

)
)

Defendant,

COMES NOW the Defendant, Miriam G. Carroll (hereinafter "Carroll") and
submits her BRIEF IN SUPPORT OF MOTION FOR RECONSIDERATION as
follows:

RULE 17(a)
Rule 17(a) of the ldaho Rules of Civil Procedure states, "Every action
shall be prosecuted in the name of the real party in interest." This is a mandatory
statement. If the Plaintiff is not a real party in interest and the real party is not
joined in a reasonable time, the suit must be dismissed. Rule 17(a) has been
interpreted by the Supreme Court of ldaho in Christensen Family Trust v.
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Christensen, 133 Idaho 866, 993 P.2d 1197 (1999). The co-plaintiffs included
four third party beneficiaries, which the District Court found were not real parties
in interest under Rule 17(a), dismissing them from the suit. The co-plaintiffs
asserted that they are beneficiaries of the family trust and thus entitled to pursue
the action. The Supreme Court found that the co-plaintiff's contingent interest in
the trust corpus was not sufficient to make them real parties in interest in an
action involving the Family Trust, affirming the district court's dismissal of the coplaintiffs from the action.
In the instant case before this court the Plaintiff, Citibank (South
Dakota), N.A. (hereinafter "Citibank) claims to be the beneficiary of the Citibank
Credit Card lssuance Trust (hereinafter "the lssuance Trust") and thus has
standing (as a real party in interest). But Citibank's position as a beneficiary
terminated when the lssuance Trust paid Citibank for the receivables which
Citibank sold to the Citibank Credit Card Master Trust I (hereinafter "the Master
Trust"). The termination of Citibank's beneficiary status in regards to the account
in question took place well before the account allegedly became delinquent or
defaulted. Citibank was no longer a beneficiary in regards to this account at the
time this lawsuit was filed, and as such could not qualify as a real party in interest
under Christensen (supra). At the time Citibank filed this action, the only
beneficiaries to the lssuance Trust in regards to this account were the investors.
Citibank initially claimed to be the owner of the alleged debt involved,
but when presented with the evidence in the Citibank Credit Card Prospectus,
and the Pooling and Servicing Agreement, Citibank essentially admitted that they
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had sold the receivables involved. In Caughey v. George Jensen & Sons, 74
ldaho 132, 258 P.2d 357 (1953) the Supreme Court of ldaho held "[2] It is
generally held that the owner of the legal title is sufficient to meet the
requirements of the statute." (the statute being I.C. 5 5-301, which became Rule
17(a)). In the instant case, the evidence on the record clearly identifies Deutsche
Bank Trust Company Americas as owner of the legal title to the alleged debt (the
Receivables), and the real party in interest, not Citibank. The Supreme Court of
ldaho has long held that an assignment of all rights, title and interest (as is the
case with the sale and assignment of the Receivables from Citibank to the
Master Trust) makes the assignee the real party in interest. See MacLeod v.
Stelle, 43 ldaho 64, 249 P. 254 (1926), "[4] As between an assignor and
assignee on a completed assignment, the assignee is the real party in interest.
(Brumback & Calahan v. J. 6. Oldham & Co., 1 ldaho 709.) See also National
Motor Sales Co., v. Walters, 85 ldaho 349, 379 P.2d 643 (1963). Thus the
Master Trust is the real party in interest, not Citibank.
Citibank also claims to "control" the Issuance Trust as "manager" and
thus gains standing as a result of this "control". But Rule 17(a) requires more
than some form of "control" or influence. Rule 17(a) provides, "An executor,
administrator, personal representative, guardian, conservator, bailee, trustee of
an express trust, a party with whom or in whose name a contract has been made
for the benefit of another, or a party authorized by statute may sue in this
capacity without joining the party for whose benefit the action is brought."
Citibank does not fit into any of these categories. The trustee of an express trust
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does, and Deutsche Bank Trust Company Americas is that trustee and holds
legal ownership of the alleged debt (the receivables).
Citibank claims to have retained the "account" as part of the agreement
between Citibank and Carroll, and as such is collecting on an account which it
owns. But what Citibank owns is essentially an agreement to create new
Receivables based on Carroll's alleged use of the credit card. All previous
receivables (the actual alleged debt) having been sold to the Master Trust and
paid for by the Issuance Trust. As far as an actual account is concerned, the
account balance is zero. Citibank discounted and sold the alleged debt, is no
longer a real party in interest, and owns nothing.
The Supreme Court of ldaho has adopted (in 1975) additional wording
from the Federal Rules of Civil Procedure - Rule 17(a), allowing the real party in
interest to be substituted or joined in an action which has not been filed in the
name of the real party in interest. Over the years, the court has refined the
reasons for amending the complaint to include the real party in interest. In
Hayward v. Valley Vista Care Corporafion, 136 ldaho 342, 33 P.3d 816 (2001),
the court stated, "[8] This rule is intended to "prevent forfeiture when
determination of the proper party is difficult or when an understandable mistake
has been made in selecting the party plaintiff." Conda Paitnership, Inc., v. M.D.
Constr. Co., 115 ldaho 902, 904, 771 P.2d 920, 922 (Ct.App. 1989). Recently,
the rule has been explained as allowing the real party in interest to be joined or
substituted where the real party has not been included by mistake or because it
was too difficult to identify the real party in interest.
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In the instant case, Citibank had no difficulty in identifying the real party
in interest. Citibank certainly knew it sold the receivables, and they knew who
the legal holder of title to the alleged debt was: Deutsche Bank Trust Company
Americas. Not identifying the real party in interest was also not a mistake, but an
act of deception and misrepresentation. Citibank either knew, or should have
known that it was not a real party in interest before this action was filed against
Carroll. It has been more than a year since Carroll raised the issue of standing.
Ten months ago opposing counsel informed Carroll that the standing issue could
be "fixed", and yet nothing has been done to "fix" the standing issue. Citibank is
clearly not a real party in interest and is not entitled to maintain this action
against Carroll.
This court may find the decision of other courts instructive. In the U.S.
District Court, Northern District of Ohio, Eastern Division, Judge Christopher A.
Boyco stated (Exhibit A), "Plaintiff-Lenders shall take note, furthermore, that prior
to the issuance of its October 10, 2007 Order, the Court considered the principles
of "real party in interest," and examined Fed. R. Civ. P. 17 -"Parties Plaintiff and
Defendant; Capacity" and it's associated Commentary. The Rule is not apropos
to the situation raised by these Foreclosure Complaints. The Rule's
Commentary offers this explanation: "Theprovision should not be misunderstood
or distorted. It is intended to prevent forfeiture when determination of the proper
party to sue is difficult or when an understandable mistake has been made. . . . It
is, in cases of this sort, intended to insure against forfeiture and injustice

. . ."

Plaintiff-Lenders do not allege mistake or that a party cannot be identified. Nor
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will Plaintiff-Lenders suffer forfeiture or injustice by the dismissal of these
defective complaints otherwise than on the merits." (Page 3 and 4 of 6). Judge
Boyco dismissed, without prejudice, 14 foreclosure cases after the Plaintiffs
failed to provide evidence that they were the holder and owner of the Note and
Mortgage as of the date the complaint was filed. As a footnote, the mortgages
involved had been securitized.
Recently, Judge Thomas M. Rose, U.S. District Court Southern District
of Ohio, Western Division at Dayton (Exhibit 8) followed suit in dismissing 27
foreclosure cases because the plaintiff was not the real party in interest, again
the issue was over securitized mortgages and who actually owned the Notes and
Mortgages.
In the Circuit Court for Pinellas County, Florida, Judge Walt Logan
dismissed 20 cases IN RE: Mortgage Electronic Registration Systems, Inc.
(MERS) on the 18'~
day of August, 2005 because the Plaintiff was not the real
party in interest. (Copy available upon request).
Citibank did not have standing and was not a real party in interest when
the complaint was filed. Citibank has not alleged that the real party could not be
found or determined, norhas Citibank claimed that not including the real party in
interest was a mistake. The complaint against Carroll was defective when filed
and remains defective to this day. The complaint should be dismissed.
day of January, 2008.

Dated this
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Miriam G. Carroll, Defendant, in propria persona
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CERTIFICATE OF MAILING
I, David F. Capps, do hereby certify, under penalty of perjury, that I
mailed a true and correct copy of the Defendant's BRIEF IN SUPPORT OF
MOTION FOR RECONSIDERATION this c7
day of January, 2008 by
(-,&S-ZpL:i'&.to the attorney for
Certified Mail # 7[1f?7 7Yi6o Cj~:vo
the Plaintiff at the following address:

Sheila R. Schwager
Hawley Troxell Ennis & Hawley L.L.P
877 Main Street, Suite 1000
P.O. Box 1617
Boise. ID 83701-1617

BRIEF IN SUPPORT OF MOTION FOR RECONSIDERATION

--

9 4k "11b
61

Pg 7 o f 7

C a s e 1 07-cv-02282-CAB

Document 11

Filed 1013112007

P a g e 1 or 6

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OH10
EASTERN DIVISION

IN RE FORECLOSURE CASES

1
1
)

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

-

CASE NO. NO. 1:07C7'2282
07CV2532
07CV2560
07CV2602
07CV2631
07CV2638
07CV2681
07CV2695
07CV2920
07CV2930
07CV2949
07CV2950
07CV3000
07CV3029

JUDGE CHRISTOPHER A. BOYKO

OPINION AND ORDER

CHRISTOPI3ER A. BOYKO. J.:
On October 10, 2007, this Court issued an Order requiring Plaintiff-Lenders in a
number of pending foreclosure cases to file a copy of the exec~ttedAssigtiment deliionstrating
Plaintiff was the holder atid owner of the Note and Mortgage as o f the clate the Conzuluint

was filed, or the Court would enter a dismissal. After considering the submissions, along
tiled of record, the Court dismisses the captioned cases without
with all the doc~t~uents
prejudice. The Court has reached today's determination after a thorough review of all the
relevant law and the briefs ar~darguments recently presented by the parties, including oral
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al-gu~nentslieard oil Plaintiff Deutsche Banli's Motion for Reconsideration. The decision,
therefore, is applicable from this date forward, and shall not have retroactive effect.

LAW AND ANALYSIS
A party seeking to bring a case into federal court on grounds of diversity cai.ries the
burden of establishing diversity jurisdiction. Coj/ne v. American Tobacco Cornpony, 183 F .
3d 488 (6"' Cir. 1999). Further, the plaintiffC'bearsthe burdeii of demonstratiiig standing and
liillsr plead its components with specificity." C'ojmc?, 183 F. 3d at 494; Valley l;or:gc Cl?ri.stian

(.b//egeI). American.~Uniled~or,Se~~aration
r?j'('hurch 4 Stale, Inc.: 454 U . S . 464 (1982).
The minimum constitutional requirements for standing are: proof ol'iiij~~ry
it1 fact, causation,
and redressability. Valley Forge, 454 U.S. at 472. In addition, "the plaintiff tilust be a 1)roper
proponent, and the action a proper vehicle, to vindicate the rights asserted." Cj,ne, 183 F. 3d
at 494 (quoting Pe.st~.nkv. Ohio Elections (2omn~'n:026 F. 2d 573, 576 (6"' Cir. 1991)). To
satisfy tlie requirements of Article Ill ofthe United States Constitution, the plaintiffniust
show he haspemrzally suffeuedsorne actual injury as a result of the illegal conduct ofthe
defendant. (Emphasis added). Coyne, 183 F. 3d at 494; Valley Forge, 454 U.S. at 472.

In each of the above-captioned Complaints, the named Plaintiff alleges it is the holder
and owner of the Note and Mortgage. However, tlie attached Note and Mortgage identify the
mortgagee and promisee as the original lending institution - one other than tlie named
Plaintiff. Further, the Preliminary Judicial Report attached as all exhibit to the Coniplaint
~iiakesno I-eferenceto the nanied Plaintiff

ill

the recorded chain oftitlelinterest. The Co~trt's

An-iended General Order No. 2006-16 requires Plaintiffto submit an affidavit along with the
Complaint, which identities Plaintiff either as the original mortgage holder, or as an assignee,
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trustee or s~~ccessor-in-interest.
Once again, tile aflidavits siibniitted in all these cases recite
the averment that Plaintiff is the ownei- oftlie Note and Mortgage, without any mention of an
assigninelit or trust or successor interest. Conseqiiently, the very filings and submissions of
tile Plaintiffcreate a conflict. In every instance, then, Plaintiff has not satisfied its burden of
demonstrating standing at the time of the filing oftlie Complaint.
li~iderstandably,the Court requested clal-ilicatioii by requiriiig each I'laintiff to submit
a copy oftlie Assignment of the Note and Mortgage. execiited as of tlie clate of tlie
Foreclosure Complaint. I n the above-captioned cases, none ofthe Assignments show the
~na~ned
Plaintiff to be tlie owner of the rights, title and interest under tlie Mortgage at issue as
of the date of the 1701-eclosureCo~nplainl.The Assigntiieiits, in every instance, express a
[present intent to convey all rights, title and interest in tlie MOI-tgageand tlie accompanying
Note to the Plaintiff named in the caption of the Foreclosirre Coinplaint Lipon receipt of
sufficient consideration on tlie date the Assignment was signed and notarized. Further, the
Assignment documents are all prepared by co~inselfor the ina~nedPlaintiffs. These proffered
documents belie Plaintiffs' assertion they own the Note and Mortgage by means of a purchase
which pre-dated the Coiiiplaint by days, iiiontlis or years.
Plaintiff-Lenders sliall take note, fiirtheriiiore, that prior to the issuance of its October
considered the principles of "real party in interest," and examined
10, 2007 01-der,the COLII-t
Fed. R. Civ. P. 17 -"Parties

Plaintiff and Defendant; Capacity" and its associated

Conimentary. The Rule is not aprol1o.s to the situation raised by these i~oreclos~ire
Complaints. The Rule's Commentary offers tliis explanation: "The provisio~?shotlld not be
~iiisunderstood01-distorted. It is intended to prevent forfeiture when determination of tlie

i
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proper party to site is difficult of- whe~ian understandable mistake has been made. ... It is,
cases of this sol-t, intended to i~isitl-eagainst ibrfeiture and injustice

iii

Plaintiff-Lenders do

iiot allege iiiistake or tlial a party carinol be ide~iti~ied.
Nol- will Piaintifi'l,enclers suffer
fol-feiture or iii.justice by tlie dis~i~issal
oflliese defective complaints ollierwise than on tlie
~iierits.
Moreover, this Coi~l-tis obligated to carefully scrutinize all filings and pleadings in
lbreclos~~re
actions, since the unique natul-e of real property requires contracts atid
transactions cancel-ning real pi-operty to be it? ~vriting. R.C. tj 1335.04. Ohio law lioltls that
when a mortgage is assigned, 111oreove1-,
tlie assign~iientis si~b.jectto tihe recording
I-equirementsoi'R.C. $ 5301.25. C'icagcr

11,

Andeier-ron(l934), 16 Oliio Law Abs. 400

(interpreting the former statute, G.C. $ 8543). "Thus, with regards to real property, before an
entity assig~ledan interest in that property would be entitled to receive a distribution fi-om tlie
sale of the property, their interest therein inlust liave been recorded in accordance wit11 Ohio
law." In 1-e Ochnlunek, 266 B.R. 114, 120 (E3krtcy.N.D. Ohio 2000) (citing Pinnrj~1,.

Merchant.~' Nation01 Bank qfDsfiance, 71 Ohio St. 173, I77 (l904).'
'This Court aclcnowledges the right of ba~ilcs,holding valid mortgages, to receive
tiniely payments. And, if they do not receive timely payments, banks have the right to
properly file actions on the defaulted notes - seeking foreclosure on the property securing
the notes. Yet, this Cotirt possesses tlie independent obligations to pc-eserve tliej~~dicial
integrity ofthe federal court and to jealously guard federal jurisdiction. Neither tlie iluidity of

I

Astoundi~igly.counsel at oral argunient stated tliat liis client, the purchasel- from the origiiial moltgagee.
aciluil-ed complete legal and equiiahle interest in land when inoney changed hands, even belbre llie
pul-cliase agreeiiient; let alone a proper assignment. made its way into liis client's possession.

-4-
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the secondary liiortgage ~iiarket,nor moiietary or ecolio~nicconsiderations ofthe pal-ties, 11o1.
the convenience o f the litigants supei-sede those obligations.
Despite I'iai~itiffs' counsel's belief that "there appears to be sotile level o f
disagreemelit andlor misunderstanding aillongst professionals, borrowei-s, attorneys and
11iembei.s oftlie judiciary," the Court does not require instruction and i s blot operating iiiidei.
any misapprehension. Tile "real party in interest" rule, to which the Plaintiff-Lenders
continually i-efe~eiill their I-esponses 01-motioiis, is clearly comprehended by the Coul-t atid is
not intended to assist banks in avoiding traditional federal diversity requirements.' Unlilte

Ohio State law and procedure, as Plaintiffs perceive it, the federal jtldicial systelii need not,
and w i l l not, be "forgiving in this regard."'

plaint if?^ reliaiice on Oiiio's "real party iii intcrcst r u l i ' ( 0 R C P 17) andon any Ohio case citnlioiis is
misplaced. Aithougli Oliio law guides federal coorts oii sul,slanti\~e issues. state procedulal laiu cannot he
iised to explain. modif), or contradict a kderal role oS ~~roccdure,
wliicli purpose is clearly spelled otit iii
the C:o~iiineiitary. "in tiiderai diversity adions. state law governs substantive issues and federal law
governs proceduml issues." Eric! R. N. ('<I I, 7i1nil7kins;304 U.S. 63 (1 938): L c , g 11, C/~i+n-n.
286 F. nil
286, 289 (6"' Cir. 2002): C;oJfi~~.~Iv . (.;eiiarol Ucc1i.i~('oinpai?,v.997 T. 2d 150. 165-6 (6"' (:is.. IL)')3).

PlaintifTs, ".ludge, you illst don't understand liow things work," argurnent re\leals a condescending
mi~idsetand quasi-mo~lopoiisticsystem where financial i~istitutionsliave traditionally co~itrolled,and ail1
control. [lie forcclosu~-eprocess. Typically. tlie homeowner who iiiids Iiimselfiherselfin financial straits.
Fails to make tlie re~luirediiiortgage paylneiits and ihces a f?reclosu~.esuit, is not interested in testing state
or fedelnljurisdictional ret~uircments.eitherpro re or llirougli counsel. Tlieir focus is either. "liow do I
save illy liome." oi-"if1 liave l o give it ul'. I ' l l siiiiply leave aiid find so~iiewliereelseto live.'
In tlie ineaiitime. ille linancial institiitioiis or successors/assigiiees rush to ibreclose. 11htaina
ilefhulliudgmenl and then sii oil the deed. avoitling respoilsibilit~~
1"r iiiaiiitainiiig tlic propert)' s'liile
reapiiig [lie fi~iaiicialheiiefits ot'iiiterest riiiiiiiiig on a;iidgmeiit. 'l'lie financial iiistitutions lknow the law
cliarges the one ivilli title (still tlie iiorneo\vi?er) \villi iiiaiiitaiiiiilg the liroperly.
'l'l~ere is no doubt every decision iiiade by a tinaiicial i ~ i s t i t u t i oin
~ i tile t'oreclosure process is
driven by iiioney. And tlle legal work \uliicli flows i'roim w i i i ~ i i n gllie financial i n s l i t ~ ~ l i o nihuor
's
i s liiglily
lucraiiue. Tliere is nothibig improper or wrong with financial instilutioiis or law finns ~nakiiiga profit to the coiitraiy , they should he rewarded For sound business and legal practices. I-lowever. uncliailenged
by underfinanced opponents, the insiiti~tioiisworry less about jurisdictional requirements and more about
inasimizing returiis. Unlike tlic ibcus ol.liiiaiicial institt~tions,tlie federal courts #nus1act as gatekeelpers.
assuring that only tliose \a!io meet di\iersity and standing requireinents are allowed to pass lhrougli.
C:ou~iselfor tlie iiistitutioiis al-e not without legal arguiiient to support their position, hilt tlieir
argiiiiieiils ihll !voefi~lly slii~rtor j ~ ~ s i i f j i ntlieir
g premature liliiigs. aiiil uuerly hil l o satisf), tlicii- sraiidii?g
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CONCLUSION
For all the foregoing reasons, the above-captioned Fol.eclosure Co~nplaintsare
dismissed \vitIiout prejudice.

IT IS SO ORDERED.
DATE: October 31,2007
SlCl~ristonherA. Bovlio
CHRISTOPHER A. BOYKO
finited States District Judge

a ~ i djurisdictional burdens. The institutioiis e e i n to adopt tlie attitude that since they liave been doing lliis
for x, lo~ig.i~nclialleiiged.this practice eiliiates \vitli'legai coinpiiaiice. Finally piit to tlie lest. ilieir weak
legal arguiiients colnpel the Court to stop theln at tlie gate.
-The C:ourt \.\,illillustrate in siinple teriiis its decisioii: "Fluidil), of llie market" - "X' dollars.
"contractual arrangements het\ueeii iiistitutions and counsel" - "X" dollars. "purcliasing oiortgages in
htllk aiid securilizing" - "X"dollars. "I-ush to file, slow to record atiei-judgment" - "X" dollars.
"tile iiirisdictioiial integrity of IJniied States District Court" - "Priceless."

I
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
CASE NO. 3:07CV043
07CV049
07CV085
07CV138
07CV237
07CV240
07CV246
07CV248
07CV257
07CV286
07CV304
07CV312
07CV317
07CV343
07CV353
07CV360
07CV386
07CV389
07CV390
07CV433

IN RE FORECLOSURE CASES

JUDGE THOMAS M. ROSE

OPINION AND ORJIER

The first private foreclos~~re
action based upon federal diversity jurisdiction was tiled in
this Court on February 9, 2007. Since then, twenty-six (26) additional complaints for foreclosure
based upon federal diversity jurisdiction have been filed.

STANDING AND SUBJECT MATTER JURISDICTION
While each of the coinplaints for foreclosure pleads standing and jurisdiction, evidence
submitted either with the co~nplaintor later in the case indicates that standing andlor subject
matter jurisdiction may not have existed at the time certain ofthe foreclosu~.econiplaints were
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filed. Fiirther. only one ofthese foreclosure co~nplaintsthus far'\ijas filed in coii-ipliaiice with this
Court's General Order 07-03 captioned "Procedures for Foreciosiire Actions Based On Diversity
Jurisdiction.
Standing
Federal courts have ouly the power authorized by Article I l l of the Uni1:ed States
Constitution aiid the statutes enacted by Congress pursuant thereto. Bender

1,

Williuiii.~~~ori
Area

School Di,r.rric/:475 U.S. 534, 541 (1986). As a result, a plainti.fl'miist liave constitiitional
standing in order for a federal court to have jurisdiction. Id
Plailitiftj have the burden of establishing standing. Loren

11.

Blue Cvo.ss c ! Blue Shield of

Michi,gan, No. 06-2090, 2007 WL 2726704 at "7 (6th Cir. Sept. 20_2007). li'they cannot clo so,
their clainis iiir~stbe dismissed for laclc of subject matter jurisdiction. Id. (citing (."en/rc~l,T/n/c?.s

Soufheast di .Tumthwe.ct Area.s Health and W e / f a ~Fund
e

1,.

A4e1,ck-Medco Mannged Car(!, 433

F.3d 181, 199 (2d Cir. 2005)).
Because staiding involves the federal court's subject matter jurisdiction, it can be raised
sua sponte. Id (citing Ce-.i?tralSlales, 433 F.3d at 198). Further, standing is deter~iiiiiedas ofthe
time the complaint is tiled. l.'ici~ciondBi,rmch, NAACP v. City ofPamla, Ohio, 263 F.3d 5 13,
524 (6th Cir. 2001), cctrt, denied, 553 U S . 971 (2002). Finally, while a deter~ninationofstailding
is generally based upon allegations in the complaint, when standing is questioned, courts may
consider evidence thereol: See NAACP, 263 F.3d at 523-30; Sentev v. General Mofor.~,532 F.2d
51 1 (6th Cir. 1976), cert. denied, 429 9J.S. 870 (1976).

To satisfy Article Ill's standing requi~.ements,a plaintiff must show: ( I ) it lias sufferecl an
injury in fact that is concrete and particularized and actual or iintninent, not conjectural

01
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Iiypothetical; (2) the injury is fairly traceable to tlie challenged action of the defendant; and (3) it
is liltely, as opposed to merely speculative, that the injiiry will he redressed by a favorable
decision. Loren, 2007 W L 2726704 at "7.
To sliow st:alidiilg, then, in a foreclosi~reaction, the plaintiff must sliow that it is tlie
holder ofthe note atid the mortgage at tlie tinie the coniplaint was filed. The foreclosui-e plaintiff
must also sIio\v, at the titile the foreclosure action is filed, that the halder of the note and
mortgage is liarmed, usually by not having received payments on the note.
Divel-sitv Jiirisdiction

I n addition to standing, a court !nay address tlie issue olsubject matter jurisdiction at any
time, with or \vithoi!t the issiie being raised by a parly to the action. Con?n?zinifyilcalfhPian o f

Ohio v. Mo.v.ver, 347 F.3d 61 9, 622 (6th Cir. 2003). Further, as with standing, tlie plaintiff~nust
sliow that the federal court has subject ~natterjurisdictionover tlie for-eclostrre action at the time
tlie forec1osu1-eaction was filed. C'oj)i?e11. American Tobacco C'on?pnnj~,183 F.3d 488, 492-93
(6th Cir. 1999). Also as with standing, a federal court is required to assure itselfthat it has
subject matter jurisdiction and tlie burden is on the plaintiffto show that subject matter
jurisdiction existed at the tiine the complaint was filed. Id. Finally, if subject matter jurisdiction
is qiiestiotied by the court, tlie plaintiff cannot rely solely itpon tlie allegations in the con~piaint
and nii~stbring fbrward irelevant, adequate proof that establishes subject Inlatter jurisdiction.

Nel,son Con.rtrucrion Co. 11. U.,C.,No. 05-1205C, 2007 WL,3299161 at ';3 (Fed. CI., Oct. 29,
2007) (citing McNur~11. C;ei?c!rolM0ror.s Acceptance (:'oi;r?,oflndiancr, 298 U . S . 178 (1936)); see

c11,soNicho1.v v. A4z1skingmm I'ollcge, 3 18 F.3d 674, (6th Cil-. 2003) ("in ireviewing a 12(b)(l)
motion, tlie court may consider evidence outside the pleadings to resolve factual disputes
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concerning jurisdictioii.. .").
Tlie fbreclosure acrio~isare brought to federal court based upon the federal court having
jurisdiction pursuant to 28 U.S.C. 8 1332, termed diversity jurisdiction. To invoice diversity
j~~~isdiction,
tlie plaintiff must show tliat there is complete diversity of citizenship of tlie parties
and tliat tlie amount in controversy exceeds $75,000. 28 1J.S.C. $ 1332.
Conclusion
While tlie plaintiffs

iii

each of tlie above-captioned cases liave pled 1:iiat tliey lhave

standing and tliat tliis Court lias snb.ject inatter.jurisdiction, they liave sc~briiittedevidence that
indicates that tliey may not liave had standing at the time tlie foreclosure co~iiplaintwas filed and
tliat sub,ject matterjurisdiction tilay not have existed when tlie foreclosure complaint was tiled.
Further, tliis Court has the responsibility to assure itself tliat tlie ibreclos~ireplaiiltiffs liave
standing and tliat subject-mattel--,i~irisdictionrequirements are met at tlie titiie tlie complai~itis
filed. Even without the concertis raised by the docutiients tlie plaintiffs liave tiled, there is reason
to question the existence of standing and the jurisdictional amouiir. Sce I<atliel.ine M. Porter,

Mi.~behnviorand Mistake in Bank!-uptcy Mortgage Claims 3-4 (November 6, 2007), U~iiversity
of Iowa College d L a w Legal Studies Research Paper Series Available at SSRN:
, i . :,
. : . . . i , . , l . . . . l . ("[Hjome
, ,

mortgage lendet-s ofien disobey tile law atid

overreach in calc~tlatingthe tiiortgage obligations ofcons~tmers.. .. Many ofthe overcliarges arid

mat ire liable calculations.. . raise tlie specter of poor I-ecordkeeping,failure to cotlhply witli
consumer protection laws, and massive, consistent overcharging.")
Therefore, plaintiffs are given until not later than thirty days following entry oftliis orde~
to subtilit evidence showing tliat tliey had standing in the above-captioned cases when the
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c o m p l a i ~ was
~ t filed and that tliis Court had diversity jurisdiction when the complaint was
filed. Failure to do so will resi~ltin disniissal without prejudice to refiling if and when the
plaintiflacquires standing and the diversity jurisdiction requirements are inet. See 1n re

Foi.cc/o.ri~reL;.uc.s, No. I :07C\/2282, et al., slip op. (N.D.
Ohio Oct. 31, 2007) (Boylio, J . )

COMPLIANCE WITH GENERAL ORDER 07-03
Federal R L I Iof~ Civil Procedure S3(a)(2) 131-ovidesthat a "local rule imposing a
requirenient offortii shall knot be enforced in a manner that causes a party to lose rights because
o f a ~ionwillf~tl
failure to coniply with tlie requirement." Fed. R. Civ. P. 83(a)(2). 'rhe Court
I-ecognizesthat a local r~tleconcerning what docunients are to be filed with a certain type of
complaint is a rule of forni. Ijlck,~11. Miller Br~ei~~ing
('o~nj>crn)i,
2002 WL, 661703 (5th Cir. 2002).
However, a party $naybe denied rights as a satiction if hiliire to coinply with si~cha local r ~ ~isl e
willfitl. Irl
General Order 07-03 provides procedures for foreclosure actions that are based upon
diversity jurisdiction. Included in this General Order is a list of items that must accotiipany the
Complaint.' Aiiiong tlie items listed are: a Preliminary .iudicial Report; a wt-itten payment history
vel-ified by the plaititiff's affidavit that tlie amount i n contt-oversy exceeds $75,000; a legible
copy of the promissory note and any loari rnoditications, a recorded copy of'the mortgage; any
applicable assignments of the mortgage, an affidavit documenting that tlie named plaintiff is tlie
owtier and holder of the note and mortgage; atid a corporate disclosure statenlent. In general, it is
from tliese items and the foreclosure coinplaint that tlie Court can c o ~ ~ f i rstanding
m
and the

'The Court views the statement "the complaint tiiust be accotnpanied by the following" to
liieati that the items listed must be filed with the complaint and tiot at sotiie titiie later that is
(.nore convenient for the plaintiff.
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existence of divei-sity jurisdiction at the time tlie foreclosure cotiiplaint is tiled.
Conclt~sion

Tb date, twenty-six (26) of the twenty-seven (27) lbreclos~~re
actions based

LIIJOI?

diversity j~~risdictibn
pcndi~igbelbre this Court were tiled by tlie same attorney. One oftlie
twenty-six (26) foreclositre actions was filed in complia~icewith General Order 07-03. The
recnainder we(-e not.* Also, inany of these foreclosure cornplaints are notated on the docltet to
indicate tliat they are not in co~iipliance.I7inally, the attol-ney who has tiled the twenty-six (26)
I~I-eclosure
complaints has informed the Court oti the i-ecord tliat lie Icno~vsand cat1 cotiiply with
tlie tiling requirements found in General Order 07-03.
Therefore, si~icetlie attorney who has filed twenty-six (26) ofthe twenty-seven (27)
foreclosure actions based upoil diversity jurisdictfon that are currently before this Court is well
aware of tlie requirements of General Order 07-03 atid can cornply witli tlie General Order's
filing requirements, failtire in tlie future by this attorney to co~nplywit11 tlie tiling requirements
of General Order 07-03 [nay only be considered to be willful. Also, due to the exte~isive
discussions and argument that lies talten place, failut-e to comply with tlie requirements of the
General Order beyond tlie filing requirements by this attorney may also be considered to be
willful.
A willfirl failure to coriiply cvitli Gecleral Order 07-03 in the firture by tlie attol-ney who

tiled the twenty-six foreclos~ireactions now petiding iiiay result in immediate dismissal ol'tlie

'The Sixth Circi~ittilay look to an attorney's actions in otliel- cases to detertiline tlie extent
of his or her good faith in a particular action. See Capital Indemnil?~C'orl~,v. .Jellinick, 75 F.
App'x 999, 1002 (6th Cir. 2003). Further, the law holds a piaintiff"accountab1e for the acts and
Co. 1). Brunswick Associates L/cf.
omissions of [its] cliosen counsel." Pioneer Inv. Seii~ice.~
Par~nev.ship,507 1J.S. 380, 397 (1993).
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ibreclosure action. F~irtlier.tile attorney who filed tlie twenty-sevetitli ibreclosure actioii is
liereby put on ~ioticethat failure to co~iiplywitli Gelieral Order 07-03 in tile (i~tureliiay restilt iii
iinmediate d~sinissalo f the foreclosure action
This Court is \yell ahare that entities who hold valid notes are entitled to receive timely
payments in accoi-dance witli the notes. Aiid, iftliey do not receive tiniely payments, tlie entities
liave the right to seelc l'oreclosiire on tlie acco~iipanyingiiiostgages. lio\wever. witli regal-d the
enforcement o f standing aiid otherii~risdictionalrequirements pertaining l o foreclosit~-eactions,

i l i i s Court is in fill1 agree~iientwith Jiidge C1i1-istopilei-A Hoyko o f t l i e United States District.
Court for the Northern District o f O h i o who recently stressed that the judicial integrity o f tlie
United States District Court is "Priceless."

DONE and ORDERED in Dayton, Ohio. this Fifteenth day o f Novembel-, 2007.
sIThomas M. Rose
T H O M A S M. ROSE
U N I T E D STATES DISTRICT JUDGE
Copies provided:
Counsel o f Record
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IN THE DISTRICT COURT OF THE S E ~ N JUDICIAL
J ~
DISTRICT OF THE
STATE OF IDAHO, IN AND FOR
OF,
D
I

11

CITIBANK (South Dakota), N.A.

j

1

Plaintiff,
v.

I

MIRIAM G. CARROLL,
Defendant.

1

dn3

~

1

JAN 2 4 2008
Case No.: CV 0
URT
DEPUV

ORDER

For the reasons stated at the hearing held January 24,2008, Miriam G. Carroll's
Motion for Reconsideration and Objections are hereby DENIED
It is so ORDERED, this the &day
.. .
'\

."'/JOI%NBRADBURY
DISTRICT JUDGE

s,

~

IDAHO COUNTY DISTRICT COURT
WED
AT
0 CLOCK
.M.

of January, 2008

IDAHO COUNTY DISTRICT COURT

FEB 1 3 20158

IN T H E DISTRICT COURT O F TI-IE SECOND JUDICIAL D l S T N C T O F THE
STATE OF IDAI.10. M AND FOR THE COUNTY OF IDAHO
ClTlBANK (SOUTH DAKOTA) N.A..
Plaintiff,

)
)

i
)
1
)
1

MIRIAM G. CARROLL.

)
)

Case No. CV-2006-37067
ORDER GRANTING PLAINTIFF'S
MOTION FOR PROTECTIVE ORDER
- REGARDING DI~I:I:NDANT;S POST
SUMMARY JUDGMENT ORDER
DISCOVERY REQUESTS

1
Dcrendani.

)

1
)

'Illis Court having entered its Mcmomndum Decision and Order on December 10,2007,
granting Plaintiffs Motion for Summary Judgmcnt; Plaintiff having filed a Motion for Protective
Order liegarding Defendant's Post Summary Judgment Order Discovery Requests ("Plaintiff s
Motion"); PlaintifTs Motion having been fully briefed and having come on regularly for llcaring
on Fobruary I I , 2008 before the Hononblc John Bndbury; this Court having considered all the

pleadings, niolions. memoranda. and olllcr documents on file hcrein. being fUIly advised in thc
premises; good cause appearing thcrcforc; and tilo Court having b led omlly Cram Ulc bench to
grant Plaintiffs Motion;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED. tllnt the PlaintiWs Motion
for Protcctivc Ordcr Regarding Defendant's Post Summary Judgmcnt Ordcr Discovery Requests
is hcrcby GRANTED

ORDER GIUN'I'ING I'LAIN'rII:I-"S MOTION FOR I'ROTEC'TIVE ORDER REGARDING
DIZFENDANT'S I'OS'1' SIJMMAICY JLJDGMENT (>IU)ER IIISCOVIIIIY I<IX2IJL?S'I'S- I

I T I S I-lEREI3Y FURTHER ORDEIU2D. ADJUDGED AND DECREED. that the
Defendant is enjoined from seeking, and Plaintiff need not respond lo, tho discovery that is
attached as Exhibits B & C to thc Ailidnvit of Slleila R. Schwager in Support of PlaintifPs
Motion for Protective Ordcr Regarding Defendant's Post Summary Judgment Order Discovery
Rctluests, filed on January 25.2008.

IT IS I-IEREBY FURTHER ORDERED, ADJUDGED AND DECREED, that the
Defindant is enjoined from sceking any additional or future discovery in this action without first
obtaining leave o f this Court.
Any attorney fees and costs to be awarded to Plaintiff for being compelled to bring thc
Protective Ordcr Motion shntl be awarded as pnrt of tltc Court's entry of Final Judgnlent.
DATED THIS &day

of February, 2008.

ORDER GRANTING PLAINTIFF'S MOTION FOR PROTECTIVE ORDER REGARDMG
DEFENDANT'S POST SUMMARY JUDGMENT ORDER DISCOVERY REQUESTS 2

-

41834.0007.1145380.1

CLERK'S CERTIFICATE Or: SERVICE

uj

I I-iEREDY CERTIFY that on tixis m d a y of I'cbruary. 2008. I caused to bc served a

true copy of the foregoing ORDER GRANTING PLAINTIFF'S MOTION FOR PROTECTIVE
ORDER REGARDING DEFENDANT'S POST SUMMARY JUDGMENT ORDER
DISCOVERY REQUESTS by the rnell~odindicated below. and addrcsscd to each of the
following:
Miriam G. Carroll
UC-I I Box 366
Kaminh, ID 83536

&U.S. Mail. Postage Prepaid

-I-land Dclivcrcd
O v e r n i g h t Mail

lpro se]

-Telccopy
-Email

Sheila R. Schwager
I.iawley TroxcIl Ennis & I-Iawley. LLP
P. 0. Box 1617
Boise, ID 83701-1617

X U.S. Mail. Postoge Prepaid
I

land Delivered
Overnigl~tMail
Telecopy
Etnnil

-

ORDER GRANTING PLAINTIFF'S MOTION FOR PROTECTIVE ORDER REGARDING
DEFENDANT'S POST SUMMARY JUDGMENT ORDER DISCOVERY REQUESTS 3

-

IDAHO COUNW DISTRICT COURT
FILED
~ T x ~ . X L ~ ~ L ~ ~ K _ _ . M .

(J

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF SDAHO
CITIBANK (SOUTH DAKOTA) N.A.,
Plaintiff,

1
)

Case No. CV-2006-37067

j

ORDER DENYING DEFENDANT'S
MOTION FOR RECONSIDERATION,
OBJECTIONS, AND MOTION TO
CONTINUE HEARING ON FINAL
JUDGMENT AND ENTRY OF FINAL
JUDGMENT

VS.

)
)
)

MIRIAM G. CARROLL,

)
)

1
Defendant.

1

This Court having entered its Memorandum Decision and Order on December 10,2007,
granting Plaintiff's

Motion for Summary Judgment and requesting that Plaintiff submit a final

judgment; Plaintiff having filed a Motion for Entry of Judgment and Request for Attorney Fees
and Costs on December 21,2007; Defendant having filed a Motion for Reconsideration on
December 24,2007; Defendant having filed a pleading entitled "Objections" on December 31,
2007; Defendant having filed a Motion to Continue Hearing on Final Judgment and Entry of
Judgment on December 31,2007; with all these motions having been fully briefed and having

i

come on regularly for hearing on January 24,2008 before the Honorable John Bradbury; this
Court having considered all the pleadings, motions, memoranda, and other documents on file
herein, being fully advised in the premises; and good cause appearing therefore;
ORDER DENYING DEFENDANT'S MOTION FOR RECONSIDERATION, OBJECTIONS,
AND MOTION TO CONTSNlJE HEARING ON FINAL JUDGMENT AND ENTRY OF
FINAL JUDGMENT - 1

--

3 "

,.

kdrs

41834000711337781

IT IS HEREBY ORDERED, ADJUDGED ,&MIDECREED, that the Defendant's
Motion for Reconsideration, Objections, and Motion to Continue Hearing on Final Judgment and
Entry of Judgment, are hereby DENIED.
The Plaintiffs Motion for Entry of Judgment and Request for Attorney Fees and Costs is
taken under advisement for the Court to consider the amount of attorney fees and costs to be
awarded. Plaintiff is granted five (5) days to file a Supplement to its attorney fees and costs for
the additional attorney fees and costs incurred subsequent to the Plaintiff filing the Motion for
Entry of Judgment and Request for Attorney Fees and Costs.
DATED THIS

&day of February,

2008.

-,

,
K d g e John Bradbury

ORDER DENYING DEFENDANT'S MOTION FOR RECONSIDERATION, OBJECTIONS,
AND MOTION TO CONTZNIJE HEARING ON FINAL JUDGMENT AND ENTRY OF
FINAL JUDGMENT - 2

CLERK'S CERTIFICATE OF SERVICE

&

day of February, 2008, I caused to be served a
I HEREBY CERTIFY that on this
true copy of the foregoing ORDER DENYING DEFENDANT'S MOTION FOR
RECONSIDERATION, OBJECTIONS, AND MOTION TO CONTINU5 HEARING ON
FINAL JUDGMENT AND ENTRY OF FINAL JUDGMENT by the method ~ndicaledbelow,
and addressed to each of the following:

X U.S. Mail, Postage Prepaid

Miriam G. Carroll
HC-11 BOX366
Kamiah, DD 83536
[pro se]

__Hand Delivered
Overnight Mail
-Telecopy
-Email

X U.S. Mail, Postage Prepaid

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P. 0. Box 1617
Boise, ID 83701-1617

__ Hand Delivered

-Overnight Mail
-Telecopy
-Email

.,

'

clerk of the &urt !.)

1

OIiDER DENYING DEFENDANT'S MOTION FOR RECONSIDERATION, OBJECTIONS,
AND MOTION TO CONTINUE HEARING ON FINAL, JUDGMENT AND ENTRY OF
FINAL JUDGMENT - 3
-

.-

9

.7

fi * I

1-

418340007 1133778 1

Miriam G. Carroll
104 Jefferson Dr.
Kamiah, ID 83536
208-935-7962
FAX: 208-926-4169
Defendant, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
CITIBANK (SOUTH DAKOTA), N.A.,
Plaintiff, Respondant,

)
)
)
)

VS .

)

MIRIAM G. CARROLL,

)
)
)

Defendant, Appellant,

TO:

Case No. CV-2006-37067
NOTICE OF APPEAL

i

THE ABOVE NAMED RESPONDENT, CITIBANK (SOUTH DAKOTA), N.A.,

AND THE PARTY'S ATTORNEYS, HAWLEY, TROXELL, ENNIS, & HAWLEY, L.L.P.,
AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

NOTICE OF APPEAL

Page 1 of 5.

1. The above named appellant, Miriam G. Carroll, appeals against the above
named respondent to the ldaho Supreme Court from the final judgment, entered
in the above entitled action on the 4th day of February, 2008, Honorable Judge
John Bradbury presiding
2. That the party has a right to appeal to the ldaho Supreme Court, and the
judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Rule Il(a)(l), I.A.R.
3. A preliminary statement of the issues on appeal which the appellant then intends

to assert in the appeal; provided, any such list of issues on appeal shall not
prevent the appellant from asserting other issues on appeal.
(a) Whether the trial court judge erred in deciding that the Plaintiff had standing
without the Plaintiff providing any proof of ownership.
(b) Whether the trial court judge erred in not allowing discovery of the standing
issue.
(c) Whether the denial of discovery on the standing issue constitutes a denial of
due process.
(d) Whether the trial court judge erred in denying the Defendant's Motion for
Reconsideration based on the Plaintiff not being a real party in interest.
(e) Whether the trial court judge erred in allowing the action to continue when
evidence was presented demonstrating that the Plaintiff did not have standing,
and in not ordering the Plaintiff to provide proof they were a real party in interest.
(f) Whether the trial court judge erred in deciding that the Plaintiff was exempt

from the ldaho Collection Agency Act.

NOTICE OF APPEAL

.-

Page 2 of 5.

4. No order has been entered sealing all or any portion of the record.
5. (a) A reporter's transcript is hereby requested.

(b) The appellant requests the preparation of the following portions of the
reporter's transcript:
(i) Mr. Capps' testimony in the hearing dated 11-1-07

-0
$
8
(ii) Mr. Capps' testimony in the hearing dated / -i?
6. The appellant requests the following documents to be included in the clerk's
record in addition to those automatically included under Rule 28, I.A.R.
(a) Motion to Compel Discovery filed 1-9-07
(b) Affidavit of Miriam G. Carroll in support of her Motion to Compel
Discovery filed 7-18-07.
(c) Motion for Show Cause Hearing filed 6-21-07.
(d) Defendant's Memorandum on the ldaho Collectio,mAgency Act filed 6-28/
,

07.

(e) Motion to Compel Discovery filed 8-8-07.
(f) Rebuttal to Citibank's Supplemental Reply Brief in Support of Summary

Judgment filed 10-4-07.
(g) Defendant's Brief on the deposition of ldaho Department of Finance
Consumer Bureau Chief Michael Larsen filed 11-9-07
(h) Opposition to Plaintiff's Motion for Summary Judgment filed 11-23-07
(i) Motion to Dismiss Due to Lack of Standing filed 11-29-07.
(j) Motion for reconsideration filed 12-24-07.

(k) Objections filed 12-31-07

Page 3 of 5.

NOTICE OF APPEAL
-.

(I) Brief in Support of Motion for reconsideration filed 1-17-08
7. I certify:
(a) That a copy of this notice of appeal has been served on the reporter.
(b) (1) [ X ] That the clerk of the district court or administrative agency has been paid
the estimated fee for preparation of the reporter's transcript.
(2) [ ] That the appellant is exempt from paying the estimated transcript fee
because
(c) (1) [ X ] That the estimated fee for preparation of the clerk's or agency's record
has been paid.
(2) [

1 That the appellant is exempt from paying the estimated fee for

the preparation of the record because
(d) (1) [ X ] That the appellate filing fee has been paid.
(2) [ ] That appellant is exempt from paying the appellate filing fee
because
(e) That service has been made upon all parties required to be served pursuant to
Rule 20.

DATED THIS

$ 771 day of March, 2008.

NOTICE OF APPEAL

Page 4 of 5.

State of ldaho
County of Idaho

1

ss.

I, Miriam G. Carroll, being sworn, deposes and says:
That I am the appellant in the above-entitled appeal and that all statements in this notice
of appeal are true and correct to the best of my knowledge and belief.

Signature of Appellant

-

Subscribed and Sworn to before me this

Title

bTh , day of March, 2008.

t

J
\

Residence
My Commission expires on

NOTICE OF APPEAL

U

\

Page 5 of 5.

CERTIFICATE OF SERVICE

I, David F. Capps, hereby certify, under penalty of perjury, that I mailed a true
and correct copy of this NOTICE OF APPEAL to the attorney for the Plaintiff by Certified
Mail #7006 2150 0003 4550 2543 this

7f l ,

day of March, 2008 at the following

address:

Sheila R. Schwager
Hawley, Troxell, Ennis & Hawley L.L.P.
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
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NOTICE OF APPEAL

-
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Date:

:

-

!ZOO8

Second Judicial District Court Idaho County

Time: 09:54 AM
Page 1 of 7

ROA Report
Case: CV-2006-0037067 Current Judge: John Bradbury
Citibank South Dakota NA vs. Miriam G Carroll

Citibank South Dakota NA vs. Miriam G Carroll
Judoe

Date

Code

User

2/23/2006

TlOC

HOLMAN

Transfer In (from Lewis County)

HOLMAN

John Bradbury

DIV

KATHYJ

Filing: J2 -Order Granting Change Of Venue Pay John Bradbury
To New County Paid by: McColl & Rasmussen
Receipt number: 0109616 Dated: 2/23/2006
Amount: $9.00 (Check)
Affidavit Of Non-military Service And For Entry Of John Bradbury
Judgment By Default
John Bradbury
Appiication,Affidavit,or Motion For Default

AFFD

KATHYJ

Affidavit for Attorney's Fees

John Bradbury

MEMO

KATHYJ

Memorandum of Costs

John Bradbury

DIV2

KATHYJ

Order For Default

John Bradbury

DFJD

KATHYJ

Default Judgment Entered Without Hearing

John Bradbury

CDlS

KATHYJ

CIVIL DISPOSITION

NOTC

KATHYJ

MOTN

KATHYJ

Notice of Motion to Set Aside default judgment
and request for Hearing
Motion to Set Aside Default Judgment

John Bradbury
John Bradbury

AFFD

KATHYJ

Affidavit of Miriam G. Carroll

John Bradbury

CERT

KATHYJ

Certificate Of Mailing

John Bradbury

NHRG

KATHYJ

Notice Of Hearing

John Bradbury

HRSC

KATHYJ

AFFD

HOLMAN

INHD

KATHYJ

ORDR

KATHYJ

Hearing Scheduled (Motion 04/20/2006 03:30
John Bradbury
PM)
Affidavit in opposition to Defendant's Motion to set John Bradbury
aside Default Judgment
Hearing result for Motion held on 04/20/2006
John Bradbury
03:30 PM: Interim Hearing Held
John Bradbury
Order

NHRG

KATHYJ

Notice Of Hearing

John Bradbury

HRSC

KATHYJ

John Bradbury

NOTC

KATHYJ

Hearing Scheduled (Status Conference
05/04/2006 09:OO AM)
Notice of Intent to take Default

John Bradbury

ANSW

KATHYJ

Answer to Complaint

John Bradbury

OBJ

BEVILL

Objection to notice of intent to take default

John Bradbury

CERT

HOLMAN

Certificate Of Service

John Bradbury

NOTS

HOLMAN

Notice of Service

John Bradbury

INHD

KATHYJ

John Bradbury

CERT

HOLMAN

Hearing result for Status Conference held on
05/04/2006 09:OO AM: Interim Hearing Held
Certificate Of Mailing

NOTS

HOLMAN

HRSC

HOLMAN

John Bradbury
John Bradbury

NHRG

HOLMAN

Notice of Service
Hearing Scheduled (Motion 06/08/2006 04:30
PM) motion to amend complaint
Notice Of Hearing

MOTN

HOLMAN

Motionio Amend Complaint

John Bradbury

KATHYJ

.

,2,

$1

i
., b

John Bradbury

John Bradbury

John Bradbury

Date: S

-

PO08

User KATW

Second Judicial District Court Idaho County

Time: 09:54 AM

ROA Report
Case: CV-2006-0037067 Current Judge: John Bradbury

Page 2 of 7

Citibank South Dakota NA vs. Miriam G Carroll
Citibank South Dakota NA vs. Miriam G Carroll
Date

Code

User

5/30/2006

MlSC

KATHYJ

Reply to Counterclaim

John Bradbury

6/5/2006

NOTS

KATHYJ

Notice of Service

John Bradbury

6/8/2006

HRHD

KATHYJ

John Bradbury

AFFD

ZIMMER

NOTC

ZIMMER

Hearing result for Motion held on 06/08/2006
04:30 PM: Hearing Held motion to amend
complaint
Affidavit in Support of Defendant's Motion to
Compel Discovery
Notice of Motion to Compel Discovery

John Bradbury

MOTN

HOLMAN

Motion to compel discovery

John Bradbury

ORDR

HOLMAN

Order Amending complaint

John Bradbury

HRSC

HOLMAN

John Bradbury

NHRG

HOLMAN

Hearing Scheduled (Motion 06/22/2006 02:OO
PM) Motion to compel Discovery
Notice Of Hearing

HRVC

KATHYJ

John Bradbury

HRSC

KATHYJ

NHRG

KATHYJ

Hearing result for Motion held on 06/22/2006
02:OO PM: Hearing Vacated Motion to compel
Discovery
Hearing Scheduled (Motion 06/23/2006 09:OO
AM)
Notice Of Hearing

INHD

KATHYJ

John Bradbury

CERT

KATHYJ

Hearing result for Motion held on 06/23/2006
09:OO AM: lnterim Hearing Held
Certificate Of Service

John Bradbury

ORDR

KATHYJ

Order

John Bradbury

MOTN

KATHYJ

Motion to Amend Answer to Complaint

John Bradbury

NOTC

KATHYJ

Notice of Motion to Amend Answer to Complaint

John Bradbury

NHRG

KATHYJ

Notice Of Hearing

John Bradbury

HRSC

KATHYJ

John Bradbury

MlSC

KATHYJ

Hearing Scheduled (Motion 08/10/2006 03:30
PM)
Amended Complaint

John Bradbury

NOTS

KATHYJ

Notice of Service

John Bradbury

NOTS

HOLMAN

Notice of Service

John Bradbury

MlSC

KATHYJ

Certificate of Service

John Bradbury

INHD

KATHYJ

John Bradbury

ANSW

KATHYJ

NOTC

KATHYJ

NHRG

KATHYJ

Hearing result for Motion held on 08/10/2006
03:30 PM: lnterim Hearing Held
Amended Answer to Complaint with
Counterclaims
Notice of Motion for Evidentiary Hearing on
Defendant's Dispute Letter
Notice Of Hearing

HRSC

KATHYJ

NHRG

KATHYJ

Judge

Hearing Scheduled (Motion 08/31/2006 04:OO
PM)
Notice Of Hearing

John Bradbury

John Bradbury

John Bradbury
John Bradbury

John Bradbury
John Bradbury
John Bradbury
John Bradbury
John Bradbury

Date ?.

-

2008

User KATH

Second Judicial District Court Idaho County

Time 09 54AM

ROA Report
Case: CV-2006-0037067 Current Judge: John Bradbury
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Citibank South Dakota NA vs. Miriam G Carroll
Citibank South Dakota NA vs. Miriam G Carroll
Date

Judge

Code

User

STlP

KATHYJ

Stipulation for Substitution of Counsel

John Bradbury

MISC-

KATHYJ

Demand for Jury Trial

John Bradbury

MOTN

KATHYJ

Motion for Continued Hearing Date

John Bradbury

CONT

KATHYJ

John Bradbury

ORDR

KATHYJ

HRSC

KATHYJ

MlSC

KATHYJ

ANSW

KATHYJ

Hearing result for Motion held on 08/31/2006
04:OO PM: Continued
Order Grnating Motion for Continued Hearing
Date
Hearing Scheduled (Motion 09/14/2006 04:OO
PM)
Objection to Motion for Evidentiary Hearing on
Defendnat's Dispute Letter
Answer to Amended Counterclaims

MlSC

KATHYJ

INHD

KATHYJ

HRSC

KATHYJ

HRSC

KATHYJ

ORDR

KATHYJ

Rebuttal to Plaintiffs Object~onto Motion for
John Bradoury
Ev~dentiaryHearing on Defendant's D~sputeLarler
Hearing result for Motion held on 09/14/2006
John Bradbury
04:OO PM: Interim Hearing Held
Hearing Scheduled (Pretrial 04/05/2007 03:OO John Bradbury
PM)
Hearing Scheduled (Jury Trial 04/16/2007 08:30 John Bradbury
AM)
Scheduling Order
John Bradbury

911812006

NOTS

KATHYJ

Notice of Service

John Bradbury

10/19/2006

CERT

KATHYJ

Certificate Of Mailing

John Bradbury

11/3/2006

MISC

KATHYJ

John Bradbury

12/7/2006

NOTC

KATHYJ

Defendant's Third Set of interrogatories,
Requests for Admissin and Reuqests for
Production of Documents
Notice of Compliance

John Bradbury

1/5/2007

NOTC

KATHYJ

Notice of Compliance

John Bradbury

1/8/2007

MOTN

KATHYJ

Plaintiffs Motion for Protective Order

John Bradbury

MEMO

KATHYJ

John Bradbury

AFFD

KATHYJ

NHRG

KATHYJ

Memorandum in Support of plaintiffs Motion for
Protective order
Affidavit of Sheila R. Schwager in Support of
Plaintiffs Motion for protective order
Notice Of Hearing

HRSC

KATHYJ

MOTN

1/9/2007

John Bradbury
John Bradbury
John Bradbury
John Bradbury

John Bradbury
John Bradbury
John Bradbury

KATHYJ

Hearing Scheduled (Motion 01/25/2007 02:30
PM)
Motion to Compel Discovery

NOTC

KATHYJ

Notice of Motion to Compel Discovery

John Bradbury

NHRG

KATHYJ

Notice Of Hearing

John Bradbury

MOTN

KATHYJ

Motion to Amend Answer to Complaint

John Bradbury

NOTC

KATHYJ

Notice of Motion to Amend Answer to Complaint

John Bradbury

NHRG

KATHYJ

Notice Of Hearing

John Bradbury

..

hi

4.:$
i

John Bradbury

Date

:

PO08

-

User KATE

Second Judicial District Court Idaho County

T~me09 54 AM

ROA Report
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Case: CV-2006-0037067 Current Judge: John Bradbury
Citibank South Dakota NA vs. Miriam G Carroll

Citibank South Dakota NA vs. Miriam G Carroll
Date

3/8/2007

Judge

Code
MlSC

KATHYJ

MlSC

KATHYJ

AFFD

KATHYJ

MOTN

KATHYJ

MEMO

KATHYJ

AFFD

KATHYJ

AFFD

KATHYJ

NHRG

KATHYJ

HRSC

KATHYJ

INHD

UATHYJ

MlSC

Objection to Defendant's Motion to Amend
Answer to Complaint
Defendat's Brief in Opposition to Plaintiffs motion
for protective Order
Affidavit of Miriam G. Carroll in Support of Her
motion to Compel Discovery
Motion for Summary Judgment

John Bradbury
John Bradbury
John Bradbury
John Bradbury

John Bradbury

KATHYJ

Memorandum in Support of Plaintiffs Motion for
Summary Judgment
Affidavit of Terri Ryning in Support of Motion for
Summary Judgment
Affidavit of Sheila R. Schwager in Support of
Plaintiffs Motion for Summary Judgment
Notice Of Hearing of Plaintiffs Motion for
Summary Judgment
Hearing Scheduled (Motion 02/22/2007 02:OO
PM) re: Summary Judgment
Hearing result for Motion held on 01/25/2007
02:30 PM: Interim Hearing Held
Request for Judicial Notice

John Bradbury

NOTS

KATHYJ

Notice of Service

John Bradbury

ORDR

KATHYJ

Order Taking Judicial Notice

John Bradbury

MlSC

KATHYJ

Request for Continuance

John Bradbury

MISC

KATHYJ

Objection to Defendant's Motion for Continuance John Bradbury

MOTN

KATHYJ

Motion to Set Aside Order Taking Judicial Notice John Bradbury

NOTC

KATHYJ

John Bradbury

AFFD

KATHYJ

MlSC

KATHYJ

Notice of Motion to Set Aside Order Taking
Judicial Notice
Affidavit of Sheila R. Schwager in Support of
Plaintiffs Objection to Defendant's Motion for
Continuance
Amended Request for Continuance

CONT

KATHYJ

John Bradbury

HRSC

KATHYJ

NHRG

KATHYJ

Hearing result for Motion held on 02/22/2007
02:OO PM: Continued re: Summary Judgment
Hearing Scheduled (Motion 03/29/2007 02:OO
PM) re: Summary Judgment
Amended Notice Of Hearing

MlSC

KATHYJ

HRSC

KATHYJ

MOTN

John Bradbury
John Bradbury

John Bradbury
John Bradbury
John Bradbury

John Bradbury

John Bradbury

John Bradbury
John Bradbury
John Bradbury

UATHYJ

Objection to Defendat's Amended Motion for
Continuance
Hearing Scheduled (Motion 03/22/2007 03:30
PM)
Motion to Continue Trial

NHRG

KATHYJ

Notice Of Hearing

John Bradbury

MOTN

KATHYJ

Motion to Amend Schedulling Order

John Bradbury

NOTC

KATHYJ

d
Order
Notice of Motion Q p ~ n Scheduling

John Bradbury

ti $

?a:

John Bradbury
John Bradbury

Date

Second Judicial District Court - ldaho County

12008

User KATt

ROA Report

Time 09 54 AM

Case: CV-2006-0037067 Current Judge: John Bradbury
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Citibank South Dakota NA vs. Miriam G Carroll
Citibank South Dakota NA vs. Miriam G Carroll
Judge

Code

User

MlSC

KATHYJ

Request for Continuance

MlSC

KATHYJ

Objection to Defendant's Motion for Continuance John Bradbury

NHRG

KATHYJ

Amended Notice Of Hearing (2)

John Bradbury

HRVC

KATHYJ

John Bradbury

HRVC

KATHYJ

HRVC

KATHYJ

INHD

KATHYJ

NOTC

KATHYJ

Hearing result for Motion held on 03/22/2007
03:30 PM: Hearing Vacated
Hearing result for Jury Trial held on 04/16/2007
08:30 AM: Hearing Vacated
Hearing result for Pretrial held on 04/05/2007
03:OO PM: Hearing Vacated
Hearing result for Motion held on 03/29/2007
02:OO PM: lnterim Hearing Held re: Summary
Judgment
Notice of Compliance

ORDR

KATHYJ

MlSC

KATHYJ

NOTC

KATHYJ

MOTN

KATHYJ

Order Vacating Trial Date Continuing Summary John Bradbury
Judgment Hearing and granting Limited
Discovery
Plaintiffs Supplemental Brief in Support of Motion John Bradbury
for Summary Judgment
Notice of Compliance
John Bradbury
John Bradbury
Motion for Show Cause Hearing

NOTC

KATHYJ

Notice of Motion

John Bradbury

HRSC

KATHYJ

John Bradbury

NHRG

KATHYJ

Hearing Scheduled (Motion 07/12/2007 10:30
AM)
Notice Of ~ e a r i n g

6/28/2007

MEMO

KATHYJ

John Bradbury

7/5/2007

MOTN

KATHYJ

MlSC

KATHYJ

ORDR

KATHYJ

MlSC

KATHYJ

711212007

INHD

KATHYJ

711312007

NHRG

KATHYJ

Defendant's Memorandum on the ldaho
Collection Agency Act
Plaintiffs Motion for Extension of Time for
Submission of Reply Brief
Plaintiffs Reply and Opposition to Defendant's
Motion for Show Cause Hearing
Order Granting Plaintiffs Motion or Extension of
Time for Submission of Reply Brief
Plaintiffs reply and opposition to Defendat's
Motion for Show Cuase hearing
Hearing result for Motion held on 07/12/2007
10:30 AM: Interim Hearing Held
Notice Of Hearing

HRSC

KATHYJ

Date

7/9/2007

711712007

8/8/2007

John Bradbury

John Bradbury
John Bradbury
John Bradbury

John Bradbury

John Bradbury

John Bradbury
John Bradbury
John Bradbury
John Bradbury
John Bradbury
John Bradbury

John Bradbury
Hearing Scheduled (Motion 10/18/2007 02:OO
PM)
Affidavit of Michael Larsen
John Bradbury
Citibank's Supplemental Reply Brief in Support of John Bradbury
Summary Judgment

AFFD

KATHYJ

MISC

KATHYJ

MOTN

KATHYJ

Motion to Compel Discovery

John Bradbury

NOTC

KATHYJ

Notice of Motion

John Bradbury

Q/G

k. a

Date

.

-

User KATt.

Second Judicial District Court ldaho County

12008

T~me 09 54 AM
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Citibank South Dakota NA vs. Miriam G Carroll
Date

Code

User

Judae

NHRG

KATHYJ

Notice Of Hearing

John Bradbury

NOTC

KATHYJ

Notice of Deposition

John Bradbury

NOTC

KATHYJ

Amended Notice of Deposition

John Bradbury

AFSR

KATHYJ

Affidavit Of Service

John Bradbury

MlSC

KATHYJ

John Bradbury

CONT

KATHYJ

NOTC

KATHYJ

HRSC

KATHYJ

NHRG

KATHYJ

Rebuttal to Citibank's Supplemental Reply Brief in
Support of Summary Judgment
Hearing result for Motion held on 10/18/2007
02:OO PM: Continued
Notice of Filing of Deposition of Michael Larsen,
Consumer Finance Bureau Chief for the ldaho
Department of Finance
Hearing Scheduled (Motion 11/01/200702:30
PM)
Notice Of Hearing

HRHD

KATHYJ

John Bradbury

MISC

KATHYJ

MlSC

KATHYJ

ORDR

ZIMMER

MlSC

KATHYJ

MlSC

ZIMMER

MOTN

ZIMMER

Hearing result for Motion held on 11/01/2007
02:30 PM: Hearing Held
Defendant's Brief on the Deposition of ldaho
Department of Finance Consumer Bureua Chief
Michael Larsen
Plaintiffs Motion to File Reply Brief on November
20,2007
Order Granting Plaintiffs Motion to File Reply
Brief on November 20,2007
Citibank's Response Brief Re: Testimony of
Michael larsen
Opposition to Plaintiffs Motion for Summary
Judgment
Motion to Dismiss Due to Lack of Standing

NOTC

ZIMMER

Notice of Miton

John Bradbury

DEOP

KATHYJ

Memorandum Decision and Order

John Bradbury

CERT

KATHYJ

Certificate Of Mailing

John Bradbury

MOTN

KATHYJ

John Bradbury

AFFD

KATHYJ

AFFD

KATHYJ

NHRG

KATHYJ

MOTN

KATHYJ

Motion for Entry of Judgment and Request for
Attorney Fees and Costs
Affidavit of Terri Ryning in Supportof Motion for
Entry of Judgment
Affidavit of Sheila R. Schwager in Support of
Plaintiffs Motion for Entry of Judgment and
Request for Attorney Fees and Csots
Notice Of Hearing on Motion for Entry of
Judgment and Request for Attorney Fees and
Costs
Motion for Reconsideration

John Bradbury

NOTC

KATHYJ

Nofice of Motion

John Bradbury

HRSC

KATHYJ

Hearina Scheduled (Motion 01/24/2008 02:OO

John Bradbury

John Bradbury
John Bradbury

John Bradbury
John Bradbury

John Bradbury

John Bradbury
John Bradbury
John Bradbury
John Bradbury
John Bradbury

John Bradbury
John Bradbury

John Bradbury

Date:

:

S e c o n d Judicial District Court - Idaho County

'2008

ROA Report

Time: 09:54 AM
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Citibank South Dakota NA vs. Miriam G Carroll
Date

Code

User

12/24/2007

NHRG

12/31/2007

MlSC

KATHYJ
KATHYJ

Notice Of Hearing
Objections

John Bradbury
John Bradbury

NOTC

KATHYJ

MOTN

KATHYJ

John Bradbury
John Bradbury

1/2/2008

NHRG

KATHYJ

1/17/2008

MlSC

KATHYJ

Notice of Motion
Motion to Continue Hearing on Final Judgment
and Entry of Judgment
Notice Of Hearing
Brief in Support of Motion for Reconsideration

MlSC

KATHYJ

MlSC

KATHYJ

MlSC

KATHYJ

MlSC

KATHYJ

MlSC

HALL

MlSC

HALL

ORDR
INHD

KATHYJ

1/25/2008

CERT

KATHYJ

1/30/2008

AFFD

KATHYJ

2/4/2008

ORDR

211 1/2008

INHD

UATHYJ

211312008

ORDR

KATHYJ

1/22/2008

1/24/2008

KATHYJ

COUNTER

BNDC

COUNTER

Judge

John Bradbury
John Bradbury

Rebuttal of Citibank's Motion for Entry of
Judgment and Request for Attorney Fees and
Costs
Response to Defendant's Objections

John Bradbury

Plaintiffs Reply and Opposition to Defendant's
Motion for Reconsideration
Objection to Defendat's Motion to Continue
Hearing on Final Judgment and Entry of
Judgment
Supplemental Affidavit of Sheila R Schwager in
Response to Objection for Motion for Entry of
Judgment and Request for Attorney Fees and
Costs
Plaintiffs Reply in Support of Motion for Entry of
Judgment and Request for Attorney Fees and
costs
Order
Hearing result for Motion held on 01/24/2008
02:OO PM: lnterim Hearing Held
Cettificate Of Mailing

John Bradbury

John Bradbury

John Bradbury

John Bradbury

John Bradbury

John Bradbury
John Bradbury
John Bradbury

Supplemental Affidavit of Sheila R. Schwager in John Bradbury
Support of Plaintiffs Motion for Entry of Judgment
and Request for Attorney Fees and Csots
John Bradbury
Order Denying Defendant's Motion for
Reconsideration, Objections, and Motion to
Continue Hearing on Final Judgment and Entry of
Final Judgment
Interim Hearing Held
John Bradbury
Order Granting Plaintiffs Motion for Protective
John Bradbury
Order Regarding Defendant's Post Summary
Judgment Order Discovery Requests
John Bradbury
Filing: T - Ciyil Appeals To The Supreme Court
($86.00 Directly to Supreme Court Plus this
amount to the District Court) Paid by: Carroll,
Miriam G (defendant) Receipt number: 0121386
Dated: 3/7/2008 Amount: $15.00 (Check) For:
Carroll, Miriam G (defendant)
John Bradbury
Bond Posted -Cash (Receipt 121387 Dated
3/7/2008 for 300.00)
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, INAND FOR THE COUNTY OF IDAHO

1
Citibank (South Dakota) N.A.,
Plaintiff/Respondent,
vs .
Miriam G. Carroll,
Defendant/Appellant.

STATE OF IDAHO

)

County of Idaho

)

)
)
)
)
)
)
)
)

Supreme Court No.

35053

Idaho County No. CV 06-37067
CLERK'S CERTIFICATE
RE: EXHIBITS

I, Rose E. Gehring, Clerk of the District Court of the
Second Judicial District of the State of Idaho, in and for the
County of Idaho, hereby certify that the following are all the
exhibits admitted or rejected to-wit:
No Exhibits offered in this case.
Dated this 12th day of March 2008.

ROSE E. GEHRING, Clerk

By:
Deputy Clerk

CLERK'S CERTIFICATE RE: EXHIBITS

-
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
Citibank (South Dakota) N.A.,
Plaintiff/Respondent,
vs .
Miriam G. Carroll,
Defendant/Appellant.
STATE OF IDAHO
County of Idaho

)
)
)
)
)
)
)

IDAHO COUNTY NO. CV 06-37067
CLERK'S CERTIFICATE

)
)
)

I, Rose E. Gehring, Clerk of the District Court of the
Second Judicial District, of the State of Idaho, in and for .the
County of Idaho, do hereby certify that the above and foregoing
Record in the above entitled cause was compiled and bound under my
direction, and is a true, full and correct Record of the pleadings
and documents as are automatically required under Rule 28 of the
Idaho Appellate Rules.
I, do further certify, that all exhibits, offered or
admitted in the above entitled cause, will be duly lodged with the
Clerk of

the

Supreme Court along with

the court reporter's

transcript and the clerk's record, as required by Rule 31 of the
Idaho Appellate Rules.
CLERK'S CERTIFICATE - 1

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed the seal of said Court at Grangeville, Idaho, this 12th day

of March 2008.

Deputy Clerk

:3.

CLERK'S CERTIFICATE

-

2

